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a Supreme Court of the District of Columbia. 

Ill Equity. 

Xo. 41118. 

T.ie Pittsburgh & West Virginia Railway Company and West 
Sii.e Belt Railroad Company, Complainants, 

against 

Interstate Commerce Commission and Harry M. Daugherty 
Attorney General of the United States, Defendants. 

United States of America, 

District of Columbia,’ss: 

CohuiibiiT'iiM'lIl^'cit' f^v." ip u P r F me Court of the District of 
hereinafter*mentioned °il,n on > ln ?a ' ( ^ District, at the times 
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Filed March 27, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 411 IS. 


The Pittsburgh & West Virginia Railway Company and West 
Side Belt Railroad Company, Complainants, 

against 

Interstate Commerce Commission and Harry M. Daugherty, 

Attorney General of the l nited States, Defendants. 

%/ 

Complaint. 


Frank M. Swacker, Solicitor for Complainants, Wilkins Building, 
Washington, D. C. 

2 In the Supreme Court of the District of Columbia. 

In Equity. 

No. —. 


The Pittsburgh & West Virginia Railway Company and West 
Side Belt Railroad Company, Complainants, 

against 

Interstate Commerce Commission and IIarry M. Daugherty, 
Attorney General of the I nited State's, Defendants. 

Complaint. 


To the honorable the Justices of the Supreme Court of the District 
of Columbia, sitting in equity: 

The complainants, The Pittsburgh & West Virginia Railway Com¬ 
pany and West Side Belt Railroad Company, corporations, bring this 
their bill of complaint against the above-named defendants, and re¬ 
spectfully show unto this honorable court: 

3 I. Complainant The Pittsburgh & West Virginia Railway 

Company is a corporation duly organized previous to April 
1, 1917, and since existing, under the laws of the Commonwealth of 
Pennsylvania and the State of West Virginia, and duly authorized to 
do business in the State of Ohio; and complainant West Side Belt 
Railroad Company is a corporation duly organized previous to May, 
1902, and since existing, under the laws of the Commonwealth of 
Pennsylvania; and each of said corporations is a common carrier of 
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property for hire, by railroad, engaged in transportation both wholly 
" 1,1,111 ,he S,a,es °f O'eir respective creation and also in interstate 
comnK.rcc among the States. The line of railway of complainant 
I he 1 ltlsburgh it West A irgima Railway Company extends from 
1 ttsburgh Pennsylvania, through Pennsylvania, West Virginia and 
Ohm. to Pittsburgh Junction, Ohio; and the line of railway of com¬ 
plainant West Side Belt Railroad Company extends from Pittsburgh 
1 cniisi hania, to burton. Pennsylvania. For purposes of brevitv 
I'-' complainant The Pittsburgh it West Virginia Railway Company 
is hereinafter referred as the Pittsburgh Company, and the eom- 

plainant West Side belt Railroad Company is hereinafter referred to 
a> the belt Company. 

H. Defendant Interstate Commerce Commission (hereinafter re¬ 
ferred t.i as the Commission) at all the times hereinafter referred to 
a>, an<l is. a hodv corporate, created and existing hv Act of Con- 
giess. elendant Harry M. Daugherty at all the times hereinafter 
mentioned was. and is. the Attorney Oeneral of the United State* 

, I s 1 SU< ;!' *•-’ l,v Vlr, “° of wrtain provisions of the Act to 

icgiil.ite Commerce and its amendments, charged with the 
direction of the enforcement thereof at the instance of said 

n"'Tids’l'-Tr 1# al<, i' lly - Ul ^ with its enforeeineni 
Ill. Ons bill of complaint is brought to restrain the defendants 

-Vi V’ \ ’VT°° onfo,vcl . ncnt of (ho penalties provided in 
‘ d; 1 to J^Mhlalc Commerce with respect to a purported amend- 
nent thcieol contained in the "Transportation Act, 1920 ” known as 
. eelmn -.On of said interstate Commerce Act (41 Statutes at I urge 
1.4), upon the ground that said statute is unconstitutional and vofd.’ 

\ . n September. 1, ld20, complainants entered into an a«*re<»- 
jnenl with one another providing for the purchase by the Pittsburgh 

ZTuV ,f lalu i ' ,ses ’ corporate property, rights and credits^>f 
the Belt Company, subject to the liabilities thereof, in consideration 
of the issuance and delivery by the Pittsburgh Company to the Rett 
oinpany ol $3,000,000 par value of preferred stock and $3 320 000 
par value of common stock of the Pittsburgh Company, and’the 

$;'0S0 00'.', o.o ' , , nS b 5 I': 0 Pi,, ^ n -8 h ^mpany to issue and deliver 
$1,080,000 par value additional of its common stock to the holders of 

an equivalent amount of capital stock of the Belt Company in ex- 
< hungc for said stock of the Belt Company. A copy of said agree¬ 
ment. marked k.xlubit 1, is hereto annexed and made a part hereof 
as though here set out in full. 1 

A'. Under and by virtue of the laws of the Commonwealth of 
I ennsylvama and the State of West Virginia, and by author- 
o il.v duly granted by the Public Service Commission of the 
,Commonwealth of Pennsylvania a copy of which marked Ex- 
lula . is annexed and made part hereof and bv virtue of their re¬ 
spective charters, said complainants had and still have the right 
authority and power to enter into and carry out the provisions of 
said agreement, Exhibit 1 . 1 

^ I. The lines of railway of complainants run at right angles to 
one another, and are complementary and supplementary, and their 
business is in no wise competitive, and the acquisition of the prop- 
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erty of the Belt Company by the Pittsburgh Company is not con¬ 
trary to the ‘‘Anti-Trust Laws ’, as designated in Section 1 of the Act 
entitled “An Act to supplement existing laws against unlawful re¬ 
straints and monopolies and for other purposes,” approved October 
15, 1914, or any other restraints or prohibitions by law, state or 
federal. 

VII. In and by the Transportation Act, 19*20, the Congress made 
numerous amendments and purported amendments to the Act to 
Regulate Commerce, among such amendments being: 

(a) The addition of paragraphs numbered (18), (19) and (20) 
to Section 1 of said Act, which in substance provide, inter alia . that 
no carrier subject to the Act shall acquire or operate any line of rail¬ 
road or engage in transportation under the Act by means of such 
additional railroad without first obtaining from the Commission a 
certificate of public convenience, and further provide for the manner 
and form of application and issuance of such certificate, and for in¬ 
junction and penalties against such acquisition or operation without 
such certificate; 

G (b) The addition of paragraphs numbered (2) to (8), in¬ 

clusive. to Section 5 of said Act, which provide in substance 
that carriers may consolidate their properties, notwithstanding the 
Anti-Trust Laws or other restraints or prohibitions by law. state or 
federal, upon certain conditions and with the approval of the Com¬ 
mission ; 

(c) The addition of Section 20a to said Act, which in substance 
makes it unlawful for any carrier subject to the Act to issue any 
shares of capital stock, bonds or other evidence of indebtedness or as¬ 
sume obligations, 

“unless and until, and then only to the extent that, upon application 
by the carrier, and after investigation by the Commission of the pur¬ 
poses and uses of the proposed issue and the proceeds thereof. * * 
the Commission by order authorizes such issue or assumption"; 

such order to be made bv the Commission 


* 


“only if it finds that such issue or assumption: (a) is for some lawful 
object within its corporate purposes and compatible with the public 
interest, which is necessary or appropriate for or consistent with tin* 
proper performance by the carrier of service to the public as a com¬ 
mon carrier, and which will not impair its ability to perform that 
service, and ( b ) is reasonably necessary and appropriate for such 
purpose”; 


and further provides that the Commission shall have power to grant 
or deny the application, prescribe the manner and form of applica¬ 
tion, and also provides that 


“the jurisdiction conferred upon the Commission by this section 
shall be exclusive and plenary, and a carrier may issue securi- 
7 ties and assume obligations or liabilities in accordance with 
the provisions of this section without securing approval other 
than as specified herein”; 
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and further provides that any securities issued without such authori¬ 
zation shall be void, and that ])arties purchasing the same in good 
faith may rescind the transaction and recover damages with respect 
thereto; and provides penalties with respect thereto, of fines of 
$1,000 to $10,000 upon the carrier and its officers, and imprisonment 
from one to three years of such officers. 

for convenience, the portions ot said Act above mentioned are 
set out as Appendix A hereof. 

\ III. Notwithstanding that complainants were duly authorized by 
the Public Service Commission of the Commonwealth of Pennsyl¬ 
vania and the laws of Pennsylvania and West Virginia, and their 
respective charters, to enter into and carry out the agreement (Ex¬ 
hibit 1 ) as hereinbefore alleged, in view of the severe penalties pre¬ 
scribed by the amendments set forth in the preceding paragraph 
hereof for the issuance ot capital stock without authorization by the 
defendant ( ommission, and the eflect of lack of such approval upon 
the value of such stock, as hereinafter set forth, the Pittsburgh Com¬ 
pany, in manner and form as prescribed by the Commission, on 
Xo\ember 20, 1920, filed with the said defendant Commission two 
applications, one thereafter known as Finance Docket No. 1107, 
which sought the defendant Commission’s certificate of public con- 
\enience to acquire the property of the Belt Company, and the other 
thereafter known as Finance Docket No. 1108, which sought 
authority of flu* said defendant Commission to issue the 
capital stock and assume tin* obligations contemplated bv the 
aforesaid agreement of September 1, 1020, Exhibit 1 hereof. 

IX. On June 21, 1921, said Commission rendered its decision 
upon the application in Finance Docket No. 1107, holding the pro¬ 
posed acquisition and operation not to be within the scope of Para¬ 
graph (18), Section 1. of the Interstate Commerce Act, upon the 
ground that it concerned 

“a line of railroad which was in operation in interstate commerce 
prior to the effective date of said paragraph (IS)*’, 

and accordingly dismissed the proceeding. Said decision is reported 
at 07 I. C. C. 780, and is set out in full as Appendix B hereof. 

X. On December If). 1921, said Commission rendered its decision 
iipun the application in finance Docket No. 1108, denying the 
application to issue capital stock and assume obligations, upon its 
finding that the authority sought was not for a lawful object, for 
the reason that it was prerequisite to the purchase that the Commis¬ 
sion s authorization thereof he obtained under Section 5 of the Act 
to Regulate Commerce. Said decision is reported at 70 1. C. C. 082, 
and is set out in full as Appendix C hereof. 

XI. Thereupon on January 17, 1922, the Pittsburgh Company 
filed another application with said Commission, thereafter 

9 known as finance Docket No. 2180, which sought approval of 
the proposed acquisition under Section f>; and at the same time 
sought and obtained a reopening of Finance Docket No. 1108 and its 
consolidation with Finance Docket No. 2180. 
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XII. On February 0, 1028. said Commission rendered its de¬ 
cision ii| m» n the applications in Finance Docket No. 1108 and Finance 
Docket No. 2180, denying both of them, for the reasons and upon 
the grounds set forth in its opinion, which is reported at 70 I. C. 0. 
000 and is set out in full as Apj>eiidix D hereof. 

XIII. As appears upon page 008 of said Commission's opinion 
(Appendix D), its denial of said applications was based upon the 
findings {a) that 

“estimated valuations show the value of the carrier and non-carrier 
property of the Belt Company to he some $2,000,000 less than the 
book value of its investment in road and equipment as of the same 
date, June 00, 1017, and the value of the properties of applicant and 
the Belt Company to he less than the outstanding capital obligations 
of the applicant alone"; 

and (/>) that they were 

“of the opinion that the overcapitalization here proposed would not 
he in the public interest", 

XIV. Although said Commission did hold a hearing upon said 
applications, at which it received testimony on behalf of the appli¬ 
cant. no testimony was received concerning said alleged valuation 

by the Commission's bureau of valuations, and complainants 

10 were not afforded an opportunity to inspect said valuation or 
cross-examine witnesses with respect thereto or offer any evi¬ 
dence in rebuttal, nor were complainants even informed that said 
alleged valuation was to he considered upon said applications, nor 
that it hail been so considered, until they learned so from said dc- 
vision of February 0. 1028 (Ap|>endix D). 

XV. Said Commission had not then, nor has it yet, ever found and 
served upon complainants either a tentative or final valuation re¬ 
specting their properties, as provided by Section 10 a of the Interstate 
Commerce Act. 

XVI. The value of the carrier and non-carrier property of the 
Belt Company is in fact fully equal to or in excess of the hook value 
of its investment in road and equipment, and has been so through¬ 
out the period of time from June 30, 1017, to the tilings; hereof. 

XVII. Complainant the Pittsburgh Company owns valuable non- 
carrier property, which it is duly authorized to hold under the laws 
of the Commonwealth of Pennsylvania, and before the passage of 
said Transportation Act, 1020, had issued its capital stock with 
respect thereto and in consideration thereof; and the value of its 
carrier property, together with said non-carrier property, fully 
equals or exceeds its outstanding capital obligations. 

XVIII. Complainant the Pittsburgh Company owns all the 
capital stock of the Pittsburgh Terminal Railroad & Coal Company, 
$3,248,000 of the bonds of which are guaranteed by the Belt 

11 Company, which fact is set forth in the decision of the Com¬ 
mission (Appendix D), and said Coal Company has and 

owns assets of a value more than $13,600,000 in excess of said bonded 
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imlobte.lnc^ so that the Belt Company's liability upon its -umrantv 
J ‘ } i )on< * 18 80 remote as to be practically negligible which fact 

SAt J 3 s, v -ipiS: ,ni ^ ,m !S 

—.. Y «.e Belt&yrX tSt“7 

?^s« d iK aHcr many ^ theSroSi 

prmhx'Dl!'thf" ,lin8 ° f <he C0,, " nksi0n in its *» id Vision (Ap- 

sSSscagassss; 

SjSSSSS-S 

.‘tetam ,M 0ti :r ,leblS “ n<1 liabilities alStfa* to 

bo a4a > «LrtV^S,°' hCr ‘ ,,an r ° ad and e « n ‘. ‘o 

stoel^f^r'n ,llC PittsburgI * Company owns all the capital 
M eh of the Belt Company, and from time to time has ad anl i 

Il,rge 8 “"“ ,(f nion ?y, for construction and other pinner corporate 

12 gXTSr at<l, r 'l™ '!' e application in Finance 

oxer $C ! 300 000 r ° m tl he 'to tLYd^^tClpa^ 

acroMnenT obj ’ w ? s sought to be accomplished by the 

/ C1 - (Ex ! 1 i blt V are tbo substitution of capital stock for in 
tciest-bearing obligations in order to cease the accrual of interest 

Which now exceeds .$1,000,000, the dissolution of the Belt Company’ 
i' • ' consequent elimination of intercorporate accountiim fiscal af’ 
fairs, reports to state and federal authorities, simplifiZion of opera-' 
tion and management and improvement of the credit position of ch 

'f'/'if Po |T'>y by the elimination of tl, large no -Zot ab e 
leb of the Belt Company held by i, and substitution in acMheS 

.‘ef d ,Hol?V w" ? pltal stfH k ' "'“d* "ill be available and yen' 

• ul as collateral for temporary borrowing purposes thus avoiding 

“IS, *-*> *» or M "■«' —» z'JUm&ZZgS 

TIlC obj0( ; ts 1 of t,i0 agreement (Exhibit 1) set forth in the 
1 it ceding paragraph hereof are all lawful and within the corporate 
purposes and authority of the complainants; tliev are compatible 
w.th tlie pubhc interest, and are necessary and appropria7e Z and 
onsistent with the proper performance by the Pittsburgh Companv 
oj sen ice to the pubhc as a common carrier, and will not impair in 
iib.li.y to perform that sendee; and the pro,x,scd acmdsit^ and 

e <»1 nphsl i° sucli°purp^es!^ 01 n0( ' cssar . v an <* appropriate to ac- 
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V’ XXIII The denial by the Commission of authority to make 

the inquisition and issue of capital stock, upon the ground 
that it will not be “in the public interest.” is based on an assumption 
of resultant overcapitalization; which assumption is arbitrary and 
wholly unsupported by any legal evidence whatsoever. 

XXIV. On information and belief, said assumption is based upon 
a misconstruction of Section 2<)n and Section 5 of the Act to Regu- 
latc Commerce, as amended by the Transportation Act, 1920; such 
misconstruction consisting in the assumption by the Commissio 
that its findings concerning the public interest required bv Section 
20a should be controlled by the considerations set forth in subdivision 
(6) of paragraph (0) of Section 5, reading: 

“The bonds at par of the corporation which is to become the ownei 
of the consolidated properties, together with the outstanding capital 
stock at par of such corporation, shall not exceed the value of the 
consolidated properties as determined by the Commission ; 

whereas said Section 20a merely provides that the proposed issue is 

-for some lawful object within its corporate purposes, and compatible 
with the public interest.” 

XXV The denial of the right to complainant Pittsburgh Corn- 

nan; to issue its capital stock pursuant to the authority ot the states 
' ' of its creation deprives it of a right of great value worth 

14 many thousands of dollars per year m improved credit posi¬ 
tion.'the exact amount of which however is in its nature in¬ 
capable of ascertainment or admeasurement; and the denial oi the 
right to complainant Belt Company to carry out said agreement 
< Hxhil.it 1) results in a loss to it of over *300,000 per annum with 

respect to interest alone. , , 

XXVI Although complainants are advised by counsel, and be- 

lieve that said Section 20a is unconstitutional, nevertheless it com¬ 
plainant Pittsburgh Company should issue said proposed capita 
Lock without the approval of the Commission, the same won d he 
very greatly*impaired in value, if not rendered practically worthlc*. 
because of'the provisions of said Section 20a purporting to make 
it void and authorizing the rescission of contracts ot purchase thereof. 
While such impairment in value would m all probability amount 
to millions of dollars, the exact amount is incapable of ascertain- 

meut or admeasurement in a suit for damages. 

XXVII In order properlv to carry on their business as common 
carriers and properly perform their services to the public as such, 
it. i» essential that complaints from time to time make additions and 
betterments to their property costing and requiring large sums o 
money, which must be provided for in advance, and to this end 
it, is necessary that the complainants issue stock and other securities 
from time to' time. Without definite conditions governing their au¬ 
thority and right to make such capital issues, other than the opinion 
of the Commission as to what might constitute the public interest, 
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complainants are unable properly to arrange for the fundini? 
additions and betterments and are thus impeded in 

great and irreparable damage !,„d n/ur ^e d nee ud m 
jmy W er are incapable of ascvrl Jment and admS em Jt 
AAUJI There being no mode provided by law wberebv « » 
Mew ina> be procured of (be erroneous construction of said Act bv 

*ioek d!e ,USS101 ? . .«.*" i,s of authorization to i Jf«dS 

• t 0 (k, the complainants will continue to suffer the irreparable dam- 

f go and injun-hereinbefore alleged as a result of such refusal unless 

s&star*' - * " mo,Mr — f ™’ stSs 

r )efcndants are , b y t]lc A( *l to Regulate Commerce charged 
1 h Its enforcement, and, notwithstanding that said Act is uncon- 

T * i l i° na 111 1 S() far as *t id tempts by Section 20a to take awiv 

^Ht iC * 1 11 < < ! I R on,to rights of complainants granted by the 

• tatts ol their creation, without due process of law and witl»n,t * * 

eonipensation. i, is never,holes the' pui^ inlent and Ihroat^ol 
.".ud defendants to enforce against the complainants their oflioors 
agents, servants and employees the various pains and penal (ic in’ 

• ahug Pne, ,nd imprisonment and forfeitures of property pro- 

i >v said . vet ion, and thus involve the complainants their 
o h e s agents servants and employees in numerous smtslf com' 

' ; i\ ‘jury ”" 1 ,,r attempt lo carry out said agreement 

• nts whi ( i L;V\ H ‘ 1111,1 injury of the complain- 

• " in h said damage and injury would be incapable of admens- 

, . 1,1 cment and adjudication in an action at law. 

nrv advised by counsel, and therefore 
it.., t ‘ i ' m< ! ' vvtion 2<to is uneonstitutional and void for 

■ flll, , l ! < ' 1 ; reason that the phrase ‘'compatible witli the public 

interest i* ,,<> vague and indefinite to afford any reasonable standard 

fhc C fY,.m |,r0 !"° f 11,0 lssua,K-e <)f securities, thus permitting 

• ,S?- t !'* inve complainants of valuable legal rights 

h\ arbitrary or capricious action without hearing or other due pro- 

<e.y, ot law and without any provision for judicial review and deter- 
initiation, ami without compensation. 

•iw X fhat Sfr'C als ° •",' V ,' s< ' d by counsel, and therefore 
■pci, that said Section 20a ,s void because it is not a regulation 

of commerce, hut an attempt to regulate corporate affairs of eoroora 
t mils created by the states, contrary lo and in derogation of rights 
gianted b.V and the laws of the states, a power not delegated to Con- 
gloss find therefore without the power of Congress. 

. XXi r. Forasmuch, therefore, as your complainants are without 
remedy in the premises, except in this court of equity and to 
ho cud that, they may obtain from this honorable eoiirt the relief 
o which they are by right and equity entitled, they respectfully 
may Unit the above-named defendants and each of them be directed 
full, true and perfect answer to make to this hill of complaint but 
not. under oath answers under oath of each of them being hereby 
expressly waived, and that said defendants and each of them be 

2—398Ga 
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enjoined and restrained from in any manner enforcing, or attempt¬ 
ing to enforce, or cause to be enforced, against complainants, 
17 their officers, agents, servants, and employees, or any of 
them, any of the pains, penalties and forfeitures provided in 
and bv the aforesaid Acts of Congress, and from arresting or prose- 
euting the complainants, their officers, agents, servants and em¬ 
ployees, or any of them, for or on account of any alleged violation 
by them or any of them of said Section 2<D of said Act to Regulate 
Commerce, or from otherwise interfering with complainants in the 
carrying out of said agreement. Exhibit 1 hereof, in the acquisition 
by the Pittsburgh Company of the property of the Pelt Company 
and the issuance by the Pittsburgh Company of capital stock and 
assumption of obligations, as in said agreement contemplated; that 
defendant Interstate Commerce Commission be restrained and en¬ 
joined from refusing to issue its order in the premises authorizing 
the issuance of such stock and assumption of obligation^ by the 
Pittsburgh Company. 

Complainants further pray that they be granted a restraining or¬ 
der and preliminary injunction pending the final hearing and de¬ 
cision of this cause, whereby the said defendants and each of them 
be enjoined and restrained as hereinbefore prayed, and that upon 
final hearing said injunction be made perpetual. 

And that the complainants may have such other and further 
relief as to the Court may seem just and equitable in the 
premises. 

IS Wherefore, complainants now pray that a writ of subp<ena 

issue herein directed to the above-named defendants and 
each of them, commanding them on a day certain t<> appear and 
answer this bill of complaint. 

Dated. Washington. D. C.. March *27. 022. 

THE PITTSBCROII A WEST VIRGINIA 
PAILWAY COMPANY. 

WEST SIDE BELT PAILPOAD COMPANY, 

(inoplaiuant*. 

By FRANK M. SWACKER. 

Their Solid for. 

Wilkins Building, Washington, D. C. 


State of Pennsylvania, 

(’o iinty of .1 Her/ hen;/, s*: 

II. E. Farrell, being duly sworn, upon his oath, states that lie is 
President of the complainant The Pittsburgh A West Virginia Pail- 
wav Company and Vice-President of complainant West Side Belt 
Railroad Company; that he has read the foregoing bill of complaint 
and is familiar with the facts therein stated, and that tin* same are 
true of his own knowledge, except as to those matters therein stated 
to be alleged upon information and belief, and as to those matters 
he believes it to be true. 


II. E. FARRELL. 
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1923 bSiriljCd an<1 S ' VOrn bcforo ,nc lhis 26,11 d;| y of March, A. D. 

l SKAL l WALTER HANNINGTON, 

n • • • Notary Public . 

3ly Commission expires-._ 

Exhibit 1. 

Agreement, 

Dated September 1, 1020, By and Between 
The Pittsburgh & West Virginia Railway Company 

and 

\\ est Side Belt Railroad Company 

For * he Acquisition and Possession, Ownership, Holding, Exercise 
ami Enjoyment by the Pittsburgh & West Virginia Railway 
t ompnny of All the I ranchtses. Corporate Property, Rights anil 
Credits of the West Side Belt Railroad Company, ‘ 

Agreement .. this first day of September, 1020, by and betweeen 

the Pittsburgh A West Virginia Railway Company and West Side 
t.elt Railroad Company for the acquisition and possession, owner- 
ship, holding, exorcise and enjoyment, by the Pittsburgh & West 
\ irgmia Railway Company of all the franchises, corporate prop¬ 
erty, rights, and credits oi the West Side Belt Railroad Company. 

20 Whereas, The Pittsburgh & West Virginia Railway Com- 
pany is a duly constituted organized and existing railroad cor- 
poration of the Commonwealth of Pennsylvania and of the State of 
YN est \ nginia. whose line of railroad connects with that of the Wc<t 
Side Belt Railroad Company at or near West Belt Junction and Loim- 
\ lew'Junction in Allegheny County, Pennsylvania; and 
Whereas, 1 lie West Side Belt Railroad Company is a duly consti¬ 
tuted organized and existing railroad corporation of the Common¬ 
weal h of I ennsylvania, which has lawfully constructed, now owns 
am has in operation a main line of railroad about twenty and seven- 
tenth in lies (-0.7) in length, together with a branch known as The 
Hanksydle Branch, about one and ninety-three hundredths miles 
( l.d.,) in length, making a total aggregate of main line and branches 
of about twenty-three and sixty-three hundredths (23.63) miles, 
w Inch said main line and branch are comprehended in and shown in 
due upon the map of railroads of “The Pittsburgh & West Virginia 
Railway Company and W'cst Side Belt,” Exhibit “A” attached hereto 
am express y made a part of this agreement, and which said railroad 
ol he W est Side Railroad Company is managed and operated, to¬ 
gether with that of The Pittsburgh & West Virginia Railway Com¬ 
ity. by joint officials; and 

W hereas. The V est Side Belt Railroad Company has an authorized 
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capital stock of one million and eighty thousand ($1,080,000) dol¬ 
lars, consisting of twenty-one thousand six hundred (21,000) shares 
of the par value of fifty ($50) dollars each, all of which have been 
issued and are now outstanding; and 

W hereas, The West Side Belt Railroad Company has issued and 
outstanding three hundred and seventy-nine thousand dollars 
21 ($070,000) face value of its First Mortgage Bonds secured by 

its Firt Mortgage dated March 1. 1807. to In ion Trust Com¬ 
pany of Pittsburgh, as Trustee, dated March 1, 1807, and recorded 
in the Recorder’s OHicc of Allegheny County, Pennsylvania, in Mort¬ 
gage Book Volume 807. at page 1, all of which bonds are due and 
payable September 1, 1007; and 

Whereas, The V est Side Belt Railroad Company has guaranteed 
an issue of bonds of the Pittsburgh Terminal Railroad and Coal Com¬ 
pany, of which there are issued and outstanding three million eight 
hundred nine thousand dollars ($.’>.809,000) face value, which guar¬ 
anty is secured by a mortgage of the West Side Belt Railroad Com¬ 
pany to The Colonial Trust Company of Pittsburgh, as Trustee, dated 
duly 1, 1002, and recorded in the Recorders Office of Allegheny 
County, Pennsylvania, in Mortgage Book Volume 1047 at page 1, of 
all the property of said West Side Belt Railroad Companv; and 

W hereas, the West Side Belt Railroad Company has the following 
equipment trust certificates outstanding; 

Five hundred and ten thousand dollars ($5 10.000) face amount of 
Equipment Trust Certificates. Series “A/’ issued bv II. F. Baker, 
Receiver of the W est Side Belt Railroad Com]►any. in the vear 1010, 
maturing forty-three thousand dollars ($40,000) on March Kith and 
forty-two thousand dollars ($42,000) on September K> in each year, 
ending with March loth, 1020. Said certificates were issued in part 
payment for and are secured by a conditional sales agreement dated 
March 15th, 1010, made to The Colonial Trust Companv of Pitts¬ 
burgh. Trustee, covering five hundred fifty (57)0) steel gon¬ 
dola cars and two hundred (200) composite gondola cars, 
and the payment of said certificates has been assumed by said 
West Side Belt Railroad Company. 

One million and fifty thousand ($1,050,000) dollars 5'; Equip¬ 
ment Trust Certificates, Series “B." maturing in amounts of seventy- 
five thousand dollars ($75,000) on April 1st and October 1st in each 
year ending with April 1. 1 027. which are secured under an agree¬ 
ment dated April 1. PM /, between Fidelity Trust Company of Phila¬ 
delphia, 1 rustee. Lessor, and W est Side* Belt Railroad Company, 
Lessee. Saiel e-ertifieates were issued in part payment for and are 
seen reel by three CO eonsolidated locomotives and one thousand 
(1000) steel hopper cars, which were cemditionally sold to said Rail¬ 
road Company; the principal and interest of said certificates are- 
guaranteed bv The Pittsburgh & AVest Virginia Railway Companv; 
and ‘ 

Whereas, The West Side Belt Railroad Company has outstanding 
a floating indebtedness, which, with interest to July 1, 1920, amounts 
to upwards of the sum of six million two hundred and ninety-six 


*>•> 
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thousand and thirty-one and 97/100 dollars ($0,290,031.97) and 
" ."/‘p ln,1 ebtednoss is represented by notes or oilier obligations of 
snd Company, al of which are held and owned by The Pittsburgh 
* " ft \ irgima Railway Company; and M 

W hereas, The Pittsburgh & West Virginia Railway Company is 
now the owner of more than one-half of the capital stock of the West 
Side Belt Kail mid Company; and 

Whereas, It is the desire and purpose of the said companies, parties 
eto. that Ihe I ittsburgh & West Virginia Railway Com- 
panv shall acquire in the manner herein set forth, and therc- 

i ■ er 0 l ,H f esst “ d of - °"'*b hold, exercise and enjoy all the 
ft diiehises .corporate property, rights and credits now possessed 
owned, held or exercised by the West Side Belt Railroad Company 
" f-frJatn'e with the laws of the Commonwealth of Pennsylvania 
and the State of West \ trginia, and said companies, parties'hereto 
aio about to enter into and execute this agreement specifying all 
essential details terms stipulations and conditions of said sale^aiid 
acquisition and the mode of carrying the same into effect 
Am\\ therefore, this agreement witnesseth* 

izzzsi . .«"*•."«■ 

of ?ho l 1 ' 0 !* ,,f of the capital stock 

hundred rM^Otn ^l rT/ * ° ,n, T y ls hvenl .V-° Il e tliousjuid six 
» ind (d (-1,1,00) shares of the par value of fifty dollars ($50) each 

an that the amount fixed as the price or value of each share thereof 
is the sum of fifty dollars ($.>0.00) 11 

Second. That The Pittsburgh & West Virginia Railway Company 
• all ic,pure and pay tor the franchises, corporate property, rights 

Si 1 .‘it' ll' P lmi,|s - tenements and other realty of the West 

■id, Bel Kaihoad ( ompany. the sum of seven million four hundred 

, !, 7 ($'.dtttt.ltbtl). payment of which sum the West Si,],. 

($3 loo oom". J ”" ,y r lvl ’; v V lo< ‘<".V’ ,weivcin ,,l,w million dol- 

l.us (.>.>.(Hltl.tltin) , ar value ,.t the full paid non-asscssublc preferred 
slock of be Pittsburgh & Wes. Virginia Railroad Company emp 

•m :; S T !■[, .. thousand (30,0110) shares of said preferred 

* , . , ° r ,,i T xallle ot olu ‘ ^nulled dollars ($100) each 
fcrcnces'- ' l "' , “ r< ' ,T,> ' 1 s|,M ' k !<llJ ' 11 1,0 enlillcl to the following pre- 

ll, | ,l,U ' l 'V’ f ,h V pt'efcrrcd stock shall be entitled to dividends 

ibe -0 ■" !™ 1111,1 'leclared by its Board of Directors, at 

« tali of six per centum per annum and no more, payable out of 

e M "'l;!» fi or net profits of the Company. Said diDdcnds shall be 

' ■ a,' ", ''fo, lla' " 1 " > N " '‘i'iilcnds shall be paid !.r 

O il iv ilc d a. 7 k a,, * v Mwi1 “"less and until 

iscal vea d ali b , I " " T e, ; llt "!" l«r annum for such 
.. i V • h«»\e heeu declared and paid or provided for hv 

fund set apart for the payment thereof, nor after January I'd 1921 

unless and until full dividends shall have been ,,aid on the preferred 

aanu.li> 1st. 1.12], When lull dividends at (lie rate of six 
ionium per annum upon the preferred slock for the current fiscal 
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year shall have been declared and paid or provided for as aforesaid, 
and after January 1st. 1921, full dividends upon the preferred stock 
shall have been paid for all previous fiscal years or portions thereof 
subsequent to January 1st, 1921, the Board of Directors of the Com¬ 
pany mav in its discretion declare dividends on the common stock 
of the Company at such rate as may from time to time be determined 
by said Board of Directors, payable then or thereafter out of any 
remaining surplus or net profits of the Company. In ease of the 
dissolution or liquidation of the Company, the holders of the pre¬ 
ferred stock shall he entitled to receive out of the assets of the Com¬ 
pany. the par amount of their stock and any dividends declared and 
unpaid thereon and all unpaid accumulated dividends subsc- 
2o quent to January 1st. 1921. and no more, before any payment 
shall he made upon the common stock of the Company. The 
preferred stock is subject to redemption and retirement at any time 
upon not less than ninety days' published notice at lOo per centum 
of its par value and all declared and unpaid dividends and all ac¬ 
cumulated and unpaid dividends after January 1st, 1921. The pre¬ 
ferred stock shall have the same voting power as the common stock: 


and in four million four bundled thousand (.$4,409,000) dollars 
par value of the full paid common stock of The Pittsburgh A: West 
Virginia Railway Company, consisting of forty-four thousand (44.- 
000) shares of said common stock of the par value of one hundred 
dollars ($100) each. 

Third. That the purchase price of the franchises, corporate prop¬ 
erty, rights and credits, including lands, tenements and other realty 
of the \\ est Side Bell Railroad Company, consisting of three million 
dollars ($.’*.000,000) of full paid preferred stock and four million 
four hundred thousand dollars ($4,400,000) of full paid common 
stock of The Pittsburgh A: W est Virginia Railway Company, aggre¬ 
gating seven million four hundred thousand dollars ($7.4*00,000). 
shall he distributed and the price or value of the stock of the West 
Side Belt Railroad Company having been fixed as aforesaid, the same 
shall he paid in the following manner: 

Three million dollars ($:>,000,000) par value of said preferred 
stock and three million three hundred and twenty thousand dollars 
($4,.420.000) par value of said common stock shall be paid to and 
received by The Pittsburgh A: West Virginia Railway Coin- 
20 puny in exchange for and in full payment of all obligations 
o! the West Side Belt Railroad Company held by it aggregat¬ 
ing, with interest, in excess of the par value of the stock so paid and 
received, and which obligations when so exchanged shall he forth¬ 
with cancelled: 

The price or value of the shares of the capital stock of the W est 
Side Belt Railroad Company shall he paid by the delivery of full 
paid common stock of The Pittsburgh A: West Virginia Railway 
Company at par, dollar for dollar against outstanding capital stock 
of the West Side Belt Railroad Company, such payment shall be 
made as follows: on surrender of each two (2) shares of the capital 
stock of the West Side Belt Railroad Company of the par value of 
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fiflv dollars ($.V)) ( in negotiable form, (horo shall be delivered 

II" f l "ii l ' l< ? l , la TlNim-ndering (ho same one (1) share 
-I the full l-aul <■■>|>itaI stock of The 1‘ittsburjil. & West Virginia Rail? 

% r °'V*’ a ", v ° l m r '/'hie "f one hundred dollars ... oao ] 

I lx* I'onds of the West Hide Molt Wail,on,1 Company and 
1,0 noti (gages soonring the sumo, tho mortgage seeming the guaranty 
**»o bon«L> of tlio Pittsburgh Torminal Railroad and Coal Com- 
l >an > * 1 H ‘ Equipment Trust obligations of ][ F Baker Receiver 

SdoT* I, W '-I 0 tr Si<1 ° Ho " . .I*nnv and of tho West 

v'd' Molt Railroad ( on,),any guaranteed l>v The Pittsburgh & West 

/.“"'""y Co, "l*«ny. sovorally hereinbefore speeilied are and 

;,rr.:r:r"r »«<> ^-hC z. 

, - V ‘Vi 11 rai,roiK ^ property and franchises* shall ho 

acquired by ho Pittsburgh & West Vir^ni., Railway Company ov 

prossly subject thereto and Tho Pittsburgh &' West Viriinik 
-. .ailway Company hereby expressly assumes the payment o 
... . J 1 ." A,,!' ’i', 1 a ",‘ 1 "Merest thereof, to the same extent is (he 

f I'll" r >l ' r ° n 'l )an . v is obligated therefor 

dill. I pon the due approval of this agreement by the stoek 

iSonb U s’‘ n ''r ( ' ,V r°-. l,S !l - v «n«l file tiling in the' 

f he S. “nflr • Commonwealth of Pennsylvania and 

and privileges and all the corporate properly reaf w' ' ^ 
i>;,, | . ...‘'"Po.ad Company) become, and be vested in The 

outstanding 1 deb,!!: lisilli'lii'Vbe'xV’^V^iiVo PelM’dl° 
p.iny bonds, tho Equipment Trust obligations of II V 7 >°i 

tanwsa? & '4 , &£i tea 

' T Tp Z .VTr 1 - w 1,1 . «?«>• vised and enjoyed by 

completely and absoh.Udy h"^ll ntttiST'T! 3 ' ^ .V'" 3 ''’ 

loforo owned held nvow.; l i • * , 0 no * ,af l been thcre- 
I*.,1, ,, * ,,(,< b exorcised and enjoyed by the \\ T 0 *I «;,] 0 pjf 

Railroad Company; and The Pittsburgh A: \\Va Vi , U 

C ompany mav also with rwnwt o ,i' s V . ' lrginia Railway 

exercise and eniov all the rieht- ° P 1() pc r b v 80 acquired, have, 
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cor iv of this agreement, with the certificate? required by law attached 
thereto, the capital stock of the West Side Belt Railroad Company 
shall lie wholly extinguished hv payment in the mode prescribed m 
ibis •uireement of the stipulated price or value thereof and all cei- 
tilksih^s'n'pri'si illative thereof shall he delivered to The Pittsburgh 
y West Virginia Railway Company for immediate cancellation, ami 
all the corporate rights, franchises, privileges and property of every 
kind acquired under this agreement shall thereafter be represented 
hv the capital stock of The Pittsburgh & A\ est \ irgmia l'a>lwa> 
Company, and thereupon the corporate existence of the V est Side 

Belt Railroad Company shall terminate. 

Seventh. It is expressly agreed and understood that while all the 
statements of fact contained in either the recitals or body ot this 
agreement arc believed to he accurate and full, nevertheless, it here¬ 
after it shall appear that the same are in any particular niaceuiate 
or insullieient, this agreement shall he held and be construed 
20 in accordance with the facts as they shall he found to have 
accurately existed at the date hereof. . . „ 

Eighth The said The Pittsburgh & West \ irgmia Railway ( om- 
panv does hereby constitute and appoint F. II. Harvey to be its 
attorney for it aiid in its name and as and for Us corporate act and 
heed toncknowledge this agreement before any person or persons 
having authority by the laws of the Commonwealth oi 1 ennsyhamo 
and the State oi' West Virginia to take such acknowledgment, with 
the intent that the same may he duly filial and recorded, and the 
said West Side Belt Railroad Company likewise hereby does con¬ 
stitute and appoint P. II. Harvey to he its attorney, tor it and ... Us 
name and as and for its corporate act and deed, to acknowledge 
ibis agreement before any person or persons having authoiitv > 
.lie laws of the Commonwealth of Pennsylvania and the State o 
West Virginia to take such acknowledgment, with the intent that 

the same mav be duly tiled and recorded. ,. , , . 

In witness whereof, each of the corporations, parties hereto, has 
pursuant to resolution duly adopted by its Board of Directors, cause, 
its corporate seal to be hereto atlixed and attested by its Secretin\, 
and this agreement to be signed ill duplicate by its 1 resident, the 

.lav and year first herein written. , VI . 

THE PITTSBURGH & \M>1 \ IRC.IMA 

RAILWAY COMPANY. 

Bv H. E. FARREI.T.. 

President. 

Attest: 

.JOHN .!. O'BRIEN. 

Asst. Sccretor;/. 

WEST SIDE BELT RAILROAD COMPANY, 
By WILLIAM II. COVERDAI.E. 

President. 

Attest: 

JOHN .T. O BRIEN, 

Asst. Secretary. 
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Signed, sealed and delivered in the presence of: 

CEO. PLUMER SMITH, r T a i 

•IOS. WALKER, Jk., K' a \ 

W. H. COVERDALE, L *' 

II. K. FARRELL, . L 5"H 

RICHARD SUTRO, ! r " N 

WM. R. NICHOLSON IT 

ASA S. WING, Ll. s.j 

WALTER L. HAEHNLEN, t *' 

HALEY FISKE. ' 

JOHN R. DENNIS, ! ?' ! 

A. 1,. SCHEUER, ! r ®'| 

ERNEST STAUFFEN, Jr r 

EUGENE V. R. THAYER,’ r N 

Directors of The Pittsburgh & ’ 

w. II. C()VERI)ALE ' a ,tai '"" :l C,impan!l - I , 

II. E. FARRELL, ’ 

RICHARD SUTRO i ‘ S ' 

GEO. PLUMER SMITH, r '®' 

WM. R. NICHOLSON, Lf'j 

ASA S. WING. , ' 

WALTER L. HAEHNLEN, ' 

HALEY FISKE, !, *' ! 

JOHN I!. DENNIS, ,1' 

J. FRED TOWNSEND L T 

DOUGLAS W. SUMMERFIELD, !" s ' 

Ihrectnr.i of II ’ext Shh- 11,-lt Railroad Company. " " 

:!] State ok New York, 

Count ji of New York, m: 

On this Kith day of September, 1920, before me personally ap¬ 
peared Henry E. larrell, and John .1. O'Brien, respectively the Presi- 
don and Assistant Secretary of The Pittsburgh & West Virginia 
luulway Company, who l>emg by mo severally duly sworn, did do- 
pose and say: the said Henry E. Farrell, that he'resides in Pitts- 
buigh, I a that he is the President of The Pittsburgh & West Vir¬ 
ginia Railway Company, one of the corporations described in and 
", 11 , executed the foregoing instrument; the said John J O'Brien 
that he resides m New York, N. Y.. that he is the Assistant Secre¬ 
tary of i| 10 Pittsburgh & West Virginia Railway Company, one 
i*f the corporations dosorihod. in and which executed the foreaoimr 
instrument ; that they respectively know the seal of such corpora¬ 
tion, that the seal aihxed to said instrument is such corporate *eal • 
that it was so aflixed by order of the Board of Directors of said 
corporation, and that they signed their names thereto by like order. 

r notarial seal. ] HARRY HOFFMAN, 

o ono. Xotanj Public, N. Y. Co.’ 347. 

o—oijooa 
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State of New York, 

County of New York, ss: 

On this lOth day of September, 1920, before me personally ap¬ 
peared William II. Coverdale and John J. O'Brien, respectively the 
President and Assistant Secretary of the West Side Belt Railroad 
Company, who being hv me severally duly sworn, did depose 
32 and sav: the said William II. Coverdale, that he resides in 
New York, X. Y., that he is the President of the West Side 
Belt Railroad Company, one of the corporations described in and 
which executed the foregoing instrument; the said John J. O'Brien, 
that he resides in New York, X. Y., that he is the Assistant Secretary 
of the West Side Belt Railroad Company, one of the corporations 
described in and which executed the foregoing instrument; that they 
respectively know the seal of such corporation, that the seal atlixed 
to said instrument is such corporate seal; that it was so allixed by 
order of the Board of Directors of said corporation, and that they 
signed their names thereto hv like order. 


NOTARIAL SEAL. 


IIARRY IIOFFMAX, 
Notan/ Public, N. Y. Co., 947 


State of New York, 

County of New York, ss: 

On this 16th day of September, 1920, before me personally ap¬ 
peared Geo. Plumer Smith, Jos. Walker, Jr., W. II. Coverdale, II. 
IN Farrell, Richard Sutro, Win. R. Nicholson. Asa S. Wing. Wal¬ 
ter J.. Ilaehnlen. and Ilalev Fiske. directors of The Pittsburgh & 
West Virginia Railway Company, and to me known and known to 
me to be directors of The Pittsburgh & West Virginia Railway Com¬ 
pany and the individuals described in and who executed the fore¬ 
going instrument and who dulv acknowledged to me that they exe- 
cuted the same as such directors. 


[notarial seal. 


IIARRY HOFFMANN 
Notary Public, N. Y. Co., 347. 


33 State of New York, 

County of New York, ss: 

On this 16th day of September, 1920, before me personally ap¬ 
peared W. II. Coverdale, H. E. Farrell, Richard Sutro, Geo. Plumer 
Smith, Wm. R. Nicholson, Asa S. Wing, and Walter L. Ilaehnlen 
and Haley Fiske, directors of the West Side Belt Railroad Company, 
and to me known and known to be me to be directors of the West 
Side Belt Railroad Company and the individuals described in and 
who executed the foregoing instrument and who duly acknowledged 

to me that thev executed the same as such directors. 

%/ 


[notarial seal. 


HARRY HOFFMANN 
Notary Public, AN IN Co., 347. 
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State of New York, 

Count ij of A etc York, ss: 


On this 25th day of September, 1920, before me personally ap- 
^taied Arnold L. Scheuer, Director of The Pittsburgh & West Vir¬ 
ginia Kailway Co., and to me known and known to inn m o n; 


*• . r , ~ - v “ vi i ^ a ne x lusuunm nest Vir- 

Mnyu Ixaihvuv (,°. and to me known and known to me to be a Di- 
j-Uo 1 of The T ittsburgh & W est Virginia Railway C'o., and one of 
the individuals described in and who executed the foregoing instru- 

SS'i"' «**"•** » m «... h. ,x.c„ld 8," ZZ 


[notarial seal.J 


O 


o-J 


State of New York, 

f oiinty of A cw York, as; 


HARRY HOFFMAN, 
Notary Public, N. Y. Co., 347. 


neareVlobn R (I n ll,V . ,,f ^optemher, 1020, before me personally ap- 
li ed John 1., Dennis, Director of The Pittsburgh & West Virsrinia 

The Phtshurch'y an< ' kn .°"' n ,0 " lc to 1* a Director of 

JiV.m i e -/S • est W r mia Railway Co., and one of (he in- 
dn duals described in and who executed the foregoing instrument 

■«»««»> i.. 


fNotarial Seal.] 


IIARRY HOFFMAN, 
Notary Public, A’. Y. Co., 347. 


State of New York, 

County of A'eic York, ss: 

On this 2Sth day of September, 1920, before me personally an- 

penied Rmest Stauffen, Jr., Director of The Pittsburgh & Wed 

" j an( | <" known and known to me to be a 

o .b'°ioIi T le , Plt ' sbul ? h , * We?t Viwnin Railway Co., and one 
, n "junls described in and who executed the foregoino j n . 

«u“s;,ch Dlrl^J '' “» *».c that lie executed the 


I Notarial Seal. | 


HARRY HOFFMAN, 
Notary Public, V. Y. Co., ;H7. 


State of New York, 

Count ij of Xcw York , ss: 

On this 23rd day of September, 1920, before me personally an- 
pc.ucd John R. Dennis, Director of (be West Side Belt Railroad Co 

T''%r iiT'r 1 ' ?, n<1 kl !?" n ,0 ,,le t0 be a Director of the 
Sl .Side Kelt Railroad Co., and one of the individuals de- 

mu >ed in and who executed tlie foregoing instrument and 
Director' at ' kno ' vIc<, S od to nie <»»at he executed the same as such 

[Notarial Seal.] IIARRY HOFFMAN, 

Notary Public, N. Y. Co.’ 347. 
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State of New York, 

County of New York, ss: 

On this 15th day of October, 1920, before me personally ap¬ 
peared Eugene A’. R. Thayer, Director of The Pittsburgh & West 
\ irginia Railway Co., and to me known and known to me to be a 
Director of the Pittsburgh & West Virginia Railway Co., and one of 
the individuals described in and who executed the foregoing instru¬ 
ment, and who duly acknowledged to me that he executed the same 
as such Director. 

[Notarial Seal.] W. H. YOUNG, 

Notary Public, Westchester County. 

Certificate Filed in N. Y. County. 

New York County Clerk’s No. 5. 

New York County Register’s No. 1106. 

My Term Expires March 30, 1921. 


Commonwealth of Pennsylvania, 

Coun ty of . 1 1legh c n y, ss: 

On this 20th day of October, 1920, before me personally appeared 
J. Fred Townsend and Douglas W. Summerfield, Directors of the 
West Side Belt Railroad Company, and to me known and known to 
me to be Directors of the West Side Belt Railroad Company, 
o0 and the individuals described in and who executed the fore¬ 
going instrument and who duly acknowledged to me that 
they executed the same as such Directors. 

A\ itness my hand and notarial seal, the day and year aforesaid. 

[Notarial Seal.] WALTER HANNING TON, 

Notary Public. 

My Commission Expires April 1st. 1923. 


Commonwealth of Pennsylvania, 

County of Allegheny , ss: 

1 hereby certify that on this 30th day of October, in the year One 
thousand nine hundred and twenty, before me, the subscriber, a 
Notary Public for tlie Commonwealth aforesaid, personally appeared 
F. II. Harvey, the attorney for The Pittsburgh A W est Virginia Rail¬ 
way Company named in the foregoing agreement, and bv virtue and 
in pursuance of the authority therein conferred on him. acknowl¬ 
edged the said agreement to be the act and deed of said The Pitts¬ 
burgh A West \ irginia Railway Company; and I do further certify 
that on the day and year aforesaid before me, the subscriber, a No¬ 
tary Public as aforesaid, also personally appeared F. II. Harvey, the 
attorney for the V est Side Belt Railroad Company named in the fore¬ 
going agreement, and by virtue and in pursuance of the authority 
therein conferred on him. acknowledged the said agreement to be 
the act and deed of the said AVest Side Belt Railroad Company. 



PITTS. «S AV. VA. RY. CO. ET AL. VS. I. C. C. ET AL. 21 

" fc S L T y haUd and uotari; ' 1 seal, the day and year aforesaid. 

^ LAL -j w ALTER HANNINGTON, 

My Commission Expires April 1, 1923. Notary I ublic. 

37 The Pittsburgh & West Virginia Railway Company. 

M abash Building, 

Pittsburgh, Pennsylvania. 

November 15, 1920. 

I do hereby certify that (lie agreement, an original whereof is 
hereto annexed, was duly executed by The Pittsburgh & West 
A. lrginia Railway Company pursuant to an authorizing resolution of 
Is hoard of Directors adopted July 1, 1920, which directed (lie mak- 
ng and execution thereof and the submission of the same to it" 

m°l,P 9 l i r! f °, r , th 1 e l r . a PP ro '<d or disapproval at a special meeting 
bo held on the loth day of November, 1920, due notice of said 
resolution and its adoption, as well as (lie intended submission'of 
said agreement to the stockholders, having been given to all the 
directors and stockholders of said company 

comnanv Ull !' el V tl | llly <l,al al s, ! i(1 mcc,i * 1 K of stockholders of said 
<oiiip.il \ at which a quorum thereof was present, duly convened 

and held at the principal ofhec of the company in the City of Pitts- 

'urgh on the loth day of November, 1920. the said agreement so 

exeuited as aforesaid, was duly submitted to the stockholders and 

meeting Pr0VC<1 ’ y " lni,jorilv of sut ' h stockholders present at said 

rCorporate Seal.] II. C MOORE, 

Secretary. 

38&30 West Side Belt Railroad Company. 

Wabash Building, 

Pittsburgh, Pennsylvania. 

November 15, 1920. 

I do hereby certify that the agreement, an original whereof is 
hciclo annexed, was duly executed by West Side licit. Railroad Com- 
pany pursuant to an authorizing resolution of its Hoard of liirca-.ors 
adopted Jul.v I. 1920. which directed the making and execution 
Ibeicol and the submission ol the same to its stockholders for their 
approval or disapproval at a special meeting to be held on the 15th 
day ot November 1920, due notice of said resolution and its ado - 
I on as wc!l as the intended submission of said agreement, to the 

sti’d cm!Jamy' ilV,, ' f; 8,Ve “ U " diruc,ore “nd stockholders of 

I do further certify that at the said meeting of stockholders of 
said company, duly convened and held at the principal office of the 
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company in tlie City of Pittsburgh on the loth day of November, 
1020, when all the stockholders of the company were present in 
person or represented by proxy, the said agreement, so executed as 
aforesaid, was duly submitted to the stockholders and unanimously 


approved. 

| Corporate Seal. | 


II. C. MOORE, 

Secretary. 


(Here follows map marked page 40.) 
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Exhibit 2. 

A. 4374—1021. 


The Public Service Commission of the Commonwealth of 

Pennsylvania. 

* 

In the Matter of the Application of The Pittsburgh & West Vir¬ 
ginia Railway Company and the West Side Pelt Railroad 
Company, under Sections 3 (r). Article III, and Sections 18 and 
10, Article V, of the Public Service Company Law, for the Ap¬ 
proval of the Acquisition of the Franchises, Corporate Property, 
Rights, and Credits of the Latter Company by the Former. 

Certificate of public Convenience. 

The Public Service Commission of the Commonwealth of Pennsyl¬ 
vania Hereby certifies that after an investigation and hearing had 
on the above entitled application, it has, by its report and order made 
and entered, a copy of which is hereto attached and made a part 
hereof, found and determined that the granting of said application 
is necessary and proper for the service, accommodation, con- 
42 vcnience and safety of the public, and this certificate is issued 
evidencing its approval of the said application as set forth in 
said report and order. 

In testimony whereof. The Public Service Commission of the 

*■ ' _ 

Commonwealth of Pennsylvania has caused these presents to he 
signed and sealed, duly attested by its Secretary, at its office in the 
Citv of Harrisburg, this 14th day of Feb. 1021. 

THE PUBLIC SERVICE COMMISSION OF 
THE COMMONWEALTH OF PENNSYL¬ 
VANIA. 

WM. D. B. AINEY, 

Chairman. 

Attest: 

[seal.] JNO. G. HOPWOOD, 

Secretary . 
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r U \e Public Service Commission of the Commonwealth of 

Pennsylvania. 

Application Docket No. -1374—1021. 

I" ;v Application of Tub Pittsbirgii & Wkst Virginia Railway 
( omi'any and I iik W kst Silk Bki.t Railroad Company for tln> 

Approval of the Aequisitic.. the Franchises, Corporate Property 

Rights, and ( redds of the Patter Company by the Former. ' ’ 

Report on<l Order. 

P>y the Commission: 

l >;3 '• IS «“! ng ^‘'fore the Commission upon petition of The 

* it l/'d ' Ve^ ^ li'ginia Railway Company and the West Side 
Pelt Pad road Company, dated January PS. lt>21, for the approval 

o 'l‘ e acquisition of the franchise*, corporate property rights and 
credits of the said West Side Pelt 1 tail road Company* bv said The 
ittsburgh A West Airgima Railway Company, in accordance with 
agreement entered into by and between said companies, dated 
September I 020; and having been duly heard and sub¬ 
mitted by the parties, and due investigation of the matters 
and things involved having been had, the Commission finds 
and determines that the granting of said petition is necessary and 
I a opei for the service, accommodation, convenience and safety of 
the public and that a Certificate of Public Convenience be issued 
< udencing the Commission’s approval thereof: 

Now to wit, February 14, 021, Tl Is Ordered: That a Certificate 
nrovd’of' ! s8,10(1 ovl<Ioncin S the Commission’s ap- 

hemto aftaclied" 4 ' 1 UCql " S, "° n "* aCC0, ' (lan ‘‘ e " i,h *'id agreement 

THE public service commission OF 
i he commonwealth of pennsyt - 

y Y '-.a i iiu.ni i u- 

WM. D. B. A INKY, 

Oh air man. 

Attest : 

[seal.] JNO. G. HOP WOOD, 

Secretary. 


1.1 


Appendix A. 


See. 1. (LS) Alter ninety days after this paragraph takes effect 
no carrier by railroad subject to this Act shall undertake the exten- 
".’!i A 1,8 I J n ®, of railroad, or the construction of a new line of 
laihoad, or shall acquire or operate any line of railroad or extension 
thereof, or shall engage ,n transportation under this Act over or by 
means of such additional or extended line of railroad, unless anil 
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until tlioro shall fust havo boon obtained from the Commission a cor- 
tifioate that the present or future public convenience and necessity 
require or will require the construction, or operation, or construction 
and operation of such additional or extended line of railroad, and 
no carrier by railroad subject to this Act shall abandon all or any 
portion of a line of railroad, or the operation thereof, unless and 
until there shall first have been obtained from the Commission a 
certificate that the present or future public convenience and necessity 
permit of such abandonment. 

“(10) The application for and issuance of any such certificate 
shall be under such rules and regulations as to bearings and other 
matters as the Commission may from time to time prescribe, and the 
provisions of this Act shall apply to all such proceedings. Upon 
receipt of any application for such certificate the Commission shall 
cause notice thereof to be given to and a copy filed with the governor 
of each State in which such additional or extended line of railroad 
is proposed to he constructed or operated, or all or any portion of a 
line of railroad, or the operation thereof, is proposed to be abandoned, 
with the right to be heard as hereinafter provided with re¬ 
lb sped to the hearing of complaints or the issuance of securities; 

and said notice shall also he published for three consecutive 
weeks in some newspaper of general circulation in each county in or 
through which said line of railroad is constructed or operates. 

“(’it)) The Commission shall have power to issue such certificate 
as prayed for, or to refuse to issue it, or to issue it for a portion or 
portions ot a line of railroad, or extension thereof, described in the 
application, or for the partial exercise only of such right or privilege, 
and may attach to the issuance of the certificate such terms and con¬ 
ditions as in its judgment the public convenience and necessitv may 
require. From and after issuance of such certificate, and not before, 
the carrier by railroad may, without securing approval other than 
such certificate, comply with the terms and conditions contained in 
or attached to the issuance of such certificate and proceed with the 
construction, operation, or abandonment covered thereby. Any 
construction, operation, or abandonment contrary to the provisions 
of this paragraph or of paragraph (18) or (10) of this section may 
he enjoined by any court of competent jurisdiction at the suit of the 
United States, the Commission, any commission or regulating body of 
the State or States affected, or any pally in interest; and any carrier 
which, or any director, officer, receiver, operating trustee, lessee, 
agent, or person, acting for or employed by such carrier, who know¬ 
ingly authorizes, consents to. or permits any violation of the pro¬ 
vision of this paragraph or of paragraph (18) of this section, shall 
upon conviction thereof bo punished by a fine of not more than 
$•>,000 or by imprisonment for not more than three years, or both.” 


47 “Sec. 5. (*2) Whenever the Commission is of opinion, after 

hearing, upon application of any carrier or carriers engaged 
in the transportation of passengers or property subject to this Act, 
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that the acquisition, to the extent indicated by the Commission by 
one ot such carriers of the control of any other such carrier or 
carriers either under a lease or by the purchase of stock or in any 
other manner not involving the consolidation of such carriers into a 
single system for ownership and operation, will be in the public 
interest the Commission shall have authority by order to approve 
and authorize such acquisition, under such rules and regulations 
and tor such consideration and on such terms and conditions as shall 

he found by the Commission to be just and reasonable in the 
premises. 

‘*(3) The Commission may from time to time, for good cause 
shown, make such orders, supplemental to any order made under 
paiagiaph (1) or (2), as it mav deem necessary or appropriate. 

(4) dhe Commission shall as soon as practicable prepare and 
adopt a plan for the consolidation of the railway properties of the eon- 
V nen . tal ^ n ded States into a limited number of systems. In the 
division of such railways into such systems under such plan, com¬ 
petition shall be preserved as fully as possible and wherever practi¬ 
cable the existing routes and channels of trade and commerce shall 
he maintained. Subject to the foregoing requirements, the several 
systems shall be so arranged that the cost of transportation as between 
competitive systems and as related to the values of the properties 
through which the service is rendered shall be the same, so far as 
piacticahle, so that these systems can employ uniform rates in the 
movement of competitive traffic and under efficient manage- 
,s> ment earn substantially the same rate of return upon the 
value ot their respective railway properties. 

(•>) \\ hen the Commission has agreed upon a tentative plan, it 
shall give the same due publicity and upon reasonable notice, in¬ 
cluding notice to the Governor of each State, shall hear all persons 
who may hie or present objections thereto. The Commission is au¬ 
thorized to prescribe a procedure for such hearings and to fix a time 
for bringing them to a close. After the hearings are at an end 
t he ( ommission shall adopt a plan for such consolidation and publish’ 
t ie same, but it may at any time thereafter, upon its own motion or 
upon application, reopen the subject for such changes or modifica¬ 
tions as m its judgment will promote the public interest The con- 
sohdations herein provided for shall be in harmony with such plan. 

(o) It shall be lawful for two or more carriers bv railroad, sub¬ 
ject to this Act, to consolidate their properties or any part thereof 
into one corporation for the ownership, management,“and operation 
ot the properties theretofore in separate ownership, management 
and operation, under the following conditions: 

“(«) The proposed consolidation must be in harmony with and in 
lurlhernneo ot the complete plan of consolidation mentioned in para- 
giapli (o) and must be approved by the ('ommission ; 

“(b) The bonds at par of the'corporation which is to become 
the owner of the consolidated properties, together with the outstand¬ 
ing capital stock at par of such corporation, shall not exceed the value 
o* tlle consolidated properties as determined by the Commission. The 

4—3080a 
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value of the properties sought to he consolidated shall be ascertained 
by the Commission under section 19 a of this Act. and it shall 
49 be the duty of the Commission to proceed immediately to the 
ascertainment of such value for the properties involved in a 
proposed consolidation upon the tiling of the application for such 
consolidation. 

“(c) Whenever two or more carriers propose a consolidation 
under this section, they shall present their application there!or to the 
Commission, and thereupon the Commission shall notify the (Jov- 
ernor of each State in which any part of the properties sought to be 
consolidated is situated and the carriers involved in the proposed con¬ 
solidation, of the time and place for a public hearing. If after 
such hearing the Commission finds that the public interest will he 
promoted by the consolidation and that the conditions of this sec¬ 
tion have been or will be fulfilled, it may enter an order approving 
and authorizing such consolidation, with such modifications and upon 
such terms and conditions as it may prescribe, and thereupon such 
consolidation may be effected, in accordance with such order, if all 
the carriers involved assent thereto, the law of any State or the deci¬ 
sion or order of any State authority to the contrary notwithstanding. 

“(7) The power and authority of the Commission to approve and 
authorize the consolidation of two or more carriers shall extend and 
apply to the consolidation of four express companies into the Ameri¬ 
can Railway Express Company, a Delaware corporation, if application 
for such approval and authority is made to tin* Commission within 
thirty days after the passage of this amendatoiy Act; and pending 
the decision of the Commission such consolidation shall not be dis¬ 
solved. 

“(8) The carriers affected by any order made under the forego¬ 
ing provisions of this section and any corporation organized to 
f»0 effect a consolidation approved and authorized in such order 
shall he, and they arc* hereby, relieved from the operation of 
the ‘antitrust laws.’ as designated in section 1 of the Act entitled, ‘an 
Act to supplement existing laws against unlawful restraints and mon¬ 
opolies, and for other purposes,’ approved October Id. 1914. and of 
all other restraints or prohibitions bv law. State or Federal, in so far 
as mav be necessarv to enable them to do anvthing authorized or re- 
(ptired by any order made under and pursuant to the foregoing pro¬ 
visions of this section. 


“Sec. 20a. (1) That as used in this section the term ‘carrier’ 
means a common carrier by railroad (except a street, suburban, or 
interurban electric railway which is not operated as a part of a gen¬ 
eral steam railroad system of transportation) which is subject to 
this Act, or any corporation organized for the purpose of engaging 
in transportation by railroad subject to this Act. 

“(2) From and after one hundred and twenty days after this sec¬ 
tion takes effect it shall be unlawful for anv carrier to issue anv share 
of capital stock or any bond or other evidence of interest in or in- 
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dcblediiess of (lie carrier fliereinafter in lliis section collectively 
termed •securities ) or to assume any obligation or liability as lessor 
lessee, guarantor, indorser, surety, or otherwise, in respect of the 
securities ui any other person, natural or artificial, even though per¬ 
mitted bv the authority creating the carrier corporation, unless and 
until, and then only to the extent that, upon application bv the ear¬ 
lier, and after investigation by the Commission of the pur- 
° 1 P ose ? aiul uscs of the proposed issue and the proceeds thereof. 

or ol the proposed assumption of obligation or liability in re¬ 
spect of the securities of any other person, natural or artificial, the 
Commission by order authorizes such issue or assumption. The 
Commission shall make such order only if it finds that such issue or 
assumption: (a) is for some lawful object within its corporate pur¬ 
poses, and compatible with the public interest, which is necessary or 
appropriate for or consistent with the proper performance by the 
cmrier ot service to the public as a common carrier, and which will 
not impair its ability to perform that service, and (b) is reasonably 
necessary and appropriate for such purpose. 

“(o) The Commission shall have power by its order to grant or 
deny the application as made, or to grant it in part and deny it in 
part or to grant it with such modifications and upon such terms and 
conditions as the Commission may deem necessary or appropriate in 
the premises, and may from time to time, for good cause shown 
make such supplemental orders in the premises as it may deem neces¬ 
sary or appropriate, and may by any such supplementaf order modify 
the provisions ol any previous order as to the particular purposes, 
uses, and extent to which, or the conditions under which, any securi¬ 
ties so theretofore authorized or the proceeds thereof may be'applied, 
subject always to the requirements ot the foregoing paragraph (2). 

‘‘(4) Every application for authority shall be made in such form 
and contain such matters as the Commission may prescribe. Every 
such application, as also every certificate of notification hereinafter 
provided for, shall lie made under oath, signed and filed on 
'bchall ol the carrier by its president, a vice president, auditor 
comptroller, or other executive officer having knowledge of 
Ibe matters therein set forth and duly designated for that purpose bv 
the carrier. " * 

“(o) Whenever any securities set forth and described in any appli¬ 
cation for authority or certificate of notification as pledged or held un¬ 
encumbered in the treasury of the carrier shall, subsequent to the fil¬ 
ing of such application or certificate, be sold, pledged, repledged, or 
otherwise disposed of by the carrier, such carrier shall, within ten 
days after such sale, pledge, repledge, or other disposition, file with 
the Commission a certificate of notification to that effect, setting forth 
theiein all such tacts as may be required by the Commission. 

(fi) l pon receipt of any such application for authority the Com¬ 
mission shall cause notice thereof to be given to and a copy filed with 
the governor of each State in which the applicant carrier ’operates. 

he i ail load commissions, public service or utilities commissions 
or other appropriate State authorities of the State shall have the 
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right to make before the Commission such representations as they 
may deem just and proper for preserving and conserving the rights 
and interests of their people and the States, respectively, involved 
in such proceeding. The Commission may hold hearings, it it sees 
tit, to enable it to determine its decision upon the application for 
authority. 

“(7) The jurisdiction conferred upon the Coniniission by this 
section shall be exclusive and plenary, and a carrier may issue securi¬ 
ties and assume obligations or liabilities in accordance with 

53 the provisions of this section without securing approval other 
than as specified herein. 

“(8) Nothing herein shall be construed to imply any guaranty 
or obligation as to such securities on the part <>t the 1 nited fetates. 

‘‘(b) The foregoing provisions of this section shall not apply to 
notes to be issued by the carrier maturing not more than two years 
after the date thereof and aggregating (together with all other then 
outstanding notes of a maturity of two years or less) not more than 
5 per centum of the par value of the securities ot the carrier then out¬ 
standing. In the case of securities having no par value, the par 
value for the purposes of this paragraph shall he the lair market 
value as of the date of issue. Within ten days after the making ot 
such notes the carrier issuing the same shall tile with the Commis¬ 
sion a certificate of notification, in such form as may from time to 
time be determined and prescribed by the Commission, setting forth 
as nearly as may be the same matters as those required in respect of 
applications for authority to issue other securities: Provided, That in 
any subsequent funding of such notes the provisions of this section 
respecting other securities shall apply. 

“(10) The Commission shall require periodical or special reports 
from each carrier hereafter issuing any securities, including such 
notes, which shall show, in such detail as the Commission may re¬ 
quire, the disposition made of such securities and the application of 
the proceeds thereof. 

“(11) Any security issued or any obligation or liability assumed 
by a carrier, for which under the provisions of this section the au¬ 
thorization of the Commission is required, shall be void, it 

54 issued or assumed without such authorization therefor having 
first been obtained, or if issued or assumed contrary to any 

term or condition of such order ot authorization as modified by any 
order supplemental thereto entered prior to such issuance or as¬ 
sumption; but no security issued or obligation or liability assumed in 
accordance with all the terms and conditions of such an order ot au¬ 
thorization therefor as modified bv any order supplemental thereto 
entered prior to such issuance or assumption, shall be rendered void 
because of failure to comply with any provision of this section re¬ 
lating to procedure and other matters preceding the entry of such 
order of authorization. If any security so made void or any security 
in respect to which the assumption of obligation or liability is so 
made void, is acquired by any person for value and in good faith and 
without notice that the issue or assumption is void, such person may 
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in n suit or action in any court of competent jurisdiction hold jointly 
and severally liable for the full amount of the damage sustained by 
him in respect thereof, the carrier which issued the security so made 
void, or assumed the obligation or liability so made void, and its 
directors, officers, attorneys, and other agents, who participated in 
any way in the authorizing, issuing, hypothecating, or selling of the 
security so made void or in the authorizing of the assumption of the 
obligation or liability so made void, in case any security so made 
void was directly acquired from the carrier issuing it the holder may 
at his option rescind the transaction and upon the surrender of the 
security recover the consideration given therefor. Any director. 

or agent of the carrier who knowingly as- 
• ).) scuts to or concurs in any issue of securities or assumptions of 
obligation or liability forbidden by this section, or any sale 
or other disposition of securities contrary to the provisions of the 
Commission’s order or orders in the premises, or any application not 
authorized by the Commission of the funds derived by the carrier 
through such sale or other disposition of such securities, shall be 
guilty of a misdemeanor and upon conviction shall be punished by a 
fine of not less than $1,000 nor more than $10,000, or by imprison¬ 
ment for not less than one year nor more than three years, or by both 
such fine and imprisonment, in the discretion of the court.” 


r><> 


Aitkxhix B. 


(07 I. C. C., 780.) 
Finance Docket No. 1107. 


In the Matter of the Application of The Pittsburgh & West Vir¬ 
ginia Kailway Company for a Certificate of Public Convenience 
and Xcccssit v. 


Submitted May 11, 19*21. Decided June 21, 1921. 

Proposed acquisition and operation by the Pittsburgh West Vir¬ 
ginia Railway Company of a line of railroad in Allegheny 
County, Pa., held not to be within the scope of paragraph 
(PS) , section 1, of the interstate commerce act. Proceeding 
dismissed. 


Arthur II. Van Brunt for applicant. 


lleport of fin Com mission, Division 4, Commissioners Meyer, Daniels, 

Eastman, and Potter. 


Bv Division 1 : 


The Pittsburgh & West \ irginia Railway Company, a carrier by 
railroad subject to the interstate commerce act, on November 2G, 
1920, filed its application under paragraph (18), section 1, of the 
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interstate commerce act, for a certificate that the present and future 
public convenience and necessity require the acquisition and 
r>7 operation bv it of the line of railroad now owned and operated 
by the West Side Belt Railroad Company, in Allegheny 
County, Pa. In our order entered August 23, 1020, in Pittsburgh 
& W. Ya. Ry. Control of W. S. B. R. R., Go 1. C. C., 124, authority 
was given the Pittsburgh & West Virginia to acquire control of the 


West Side Belt by purchase of capital stock. 

Upon consideration of the record we find that the application con¬ 
cerns the acquisition and operation of a line of railroad which was 
in operation in interstate commerce prior to the elective date of said 
paragraph ( IN). Under the circumstances it is our opinion that the 
proposals do not fall within the prohibition of that paragraph. 

An order will he entered dismissing the proceeding. 


Order 


Investigation of the matters and things involved in this proceed¬ 
ing having been had, and said Division having, on the date hereof, 
made and tiled a report containing its findings of fact and con¬ 
clusions thereon, which said report is hereby referred to and made a 
part hereof: 

It is ordered. That this proceeding he, and it is hereby, dismissed. 


5S 


Appendix C. 


(70 I. C. C., 082.) 

Interstate Commerce Commission. 

Finance Docket No. 1108. 

In the Matter of the Application of The Pittsbituhi & West Yib- 
(iiMA Railway Company for Authority to Issue Capital Stock 
and to Assume Obligation and Liability in Respect of the Securi¬ 
ties of the West Side Belt Railroad Company. 

Submitted November 2, 1021. Decided December 10, 1021. 

•Mr 1 ieation of Pittsburgh & W est Virginia Railway Company to 
issue capital stock and to assume obligation and liability in 
respect of certain securities in connection with the purchase 
by applicant of the property and franchises of the West Side* 
Belt Railroad Company denied, upon the ground that said 
issue and assumption are not for a lawful object since appli¬ 
cant has not obtained authority for the acquisition under sec¬ 
tion 5 of the interstate commerce act. 

Arthur II. A'an Brunt for applicant. 
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*>° Report of the Commission, Division 4, Commissioners Meyer, 

Daniels, Eastman and Potter. 

By Division 4: 

1 lie Pittsburgh & West Virginia Railway Company, a common 
("in' 01 . ). v lai ' loa( ‘ engaged in interstate eonuneree, has applied lor 
iiuthority under section 20a of the interstate commerce act to issue 
*<,400,000 of capital stock and to assume obligation and liability 
m respect of certain securities of the West Side Belt Railroad Com¬ 
pany hereinafter called the Belt Company, the stock to be issued 
and the obligation and liability assumed in connection with the 
acquisition of the property, franchises, rights, and credits of the 
l><‘lt Company. 4 he Public l tilities Commission of Ohio has filed 
an answer asking tor dismissal of tin* application on the ground that 
ue are without jurisdiction. We are of the opinion that we have 
jurisdiction. 

Applicant owns all of the stock of the Belt Company and has been 
and is now operating the latter’s road jointly with' its own. An 
agreement between the companies, dated September 1, 1020, a copy 
of which is filed with the application, provides that applicant shall 
purchase and possess all of the franchises, corporate property, rights, 
and credits of the Belt Company, and in payment therefor deTi'er 
to the Belt Company $3 000.000 of applicant's 0 per cent preferred 
stock and *4.400,000 of its common stock and assume the con¬ 
tingent liabilities of the Belt Company and all of its indebtedness 
which remains unpaid at the close of the transaction. The 
00 stock so delivered to the Belt Company is to be returned by it 

^ ^ !u applicant in full payment of indebtedness approximating 
*0,303,000 and in exchange for the stock of the Belt Company. 
Thereafter the corporate existence of the latter is to be terminated. 

In finance Docket No. 1107 applicant asked for a certificate, un- 
dci paragraph (13), section 1, of the interstate commerce act, that 
public convenience and necessity require the acquisition and opera¬ 
tion by it of ibe line of railroad now owned and operated by the Belt 
( ompanv: but we dismissed the proceeding upon the ground that the 
proposals did not fall within the prohibition of that paragraph. Ap¬ 
plicant has not sought approval or authority for the acquisition un¬ 
der any other provision of the net. 

I nder section 20a of the interstate commerce act we mav by or¬ 
der authorize the issue of securities or the assumption of obligation 
or liability with respect to securities only if we find that such issue 
or assumption: 


(a) is for some lawful object within its corporate purposes, and 
compatible.with the public interest, which is necessary or appropriate 
for or consistent with the proper performance by the carrier of serv¬ 
ice to the public as a common carrier, and which will not impair its 
ability to perform that service, and (h) is reasonably necessary and 
appropriate for such purpose. 
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At the outset, therefore, we must in the instant ease find, as a pre¬ 
requisite to the granting of the authority sought by applicant, that 
the proposed issue or assumption “is for some lawful object within 
its corporate purposes/’ 

ill Paragraph (2), section .*>, of the interstate commerce act is 

as follows: 

(*2) Whenever the Commission is of opinion, after hearing, upon 
application of any carrier or carriers engaged in the transportation 
of passengers or property subject to‘this Act, that the acquisition, 
to the extent indicated bv the Commission, bv one of such carriers 

7 %/ 

of the control of any other such carrier or carriers either under a 
lease or bv the purchase of stock or in any other manner not in¬ 
volving the consolidation of such carriers into a single system for 
ownership and operation, will be in the public interest, the Commis¬ 
sion shall have authority to approve and authorize such acquisition 
under such rules and regulations and for such consideration and on 
such terms and conditions as shall he found by the Commission to 
he just and reasonable in the premises. (Italics ours.) 

Paragraphs (4) and (5) of the same section provide that the Com¬ 
mission “shall as soon as practicable prepare and adopt a plan for the 
consolidation of the railway properties of the continental United 
States into a limited number of systems,*' and paragraph (<>) is in 
part as follows: 

((>) It shall be lawful for two or more carriers by railroad, sub¬ 
ject to this Act, to consolidate their properties or any part thereof, 
into one corporation for the ownership, management and operation 
of the properties theretofore in separate ownership, management, 
and operation, under the following conditions: 

(«) The proposed consolidation must be in harmony with and in 
furtherance of the complete plan of consolidation mentioned 
1)2 in paragraph (5) and must be approved by the Commission. 

The provisions of paragraph (8) of section •"> are these: 

(8) The carriers affected by any order made under the foregoing 
provisions of this section and any corporation organized to effect a 
consolidation approved and authorized in such order shall be. and 
they are hereby, relieved from the operation of the “anti-trust laws ’, 
as designated in section 1 of the Act entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes ', approved October b>, 1014, and of all other re¬ 
straints or prohibitions by law, State or Federal, in so far as may be 
necessary to enable them to do anything authorized or required by 
any order made under and pursuant to the foregoing provision of 
this section. 

In the instant case it appears that the purchase by applicant and 
the sale by the Belt Company of the franchises and property of the 
latter are within tin* corporate powers of both companies and may 
lawfully be accomplished under the laws of the commonwealth of 
Pennsylvania. Nor is the acquisition within the prohibition of the 
“antitrust laws’’, for the two carriers do not compete, are connecting 
lines, and for some time have been under common control and 
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JSK?» IK,Sr',rS; “ f ”I*- of H. 

icrfSIijf,, £LSi™„ i, s&'SUT?*^’ 

°f ... where » new (on STSmjTlJw T 

powers and property of the consolidating corporation* We'are* 1 ? 

IShrr ,0WeVer ’ ‘ hat " le " ord “consolidate” is not ured ,n 

UpS is broad' enough* 'to ZZ’ Z 3^ V** T®’ 

“properties theretofore in senarete owne^hl ° Under which 
operation” pass into the possession of a singli con ora'tioTfor"'’ ^ 
slnp, management and operation. This .natter is not of iZ Z!rT 

pZgrapT’f cT if .‘ l,C I "'° |,a T 1 I’"-'— falls outSde t . " " .t'of 

paragraph (6>, it is certainly covered bv paramnnh /o T l 

k 5S*E& ofanifi 

aiannMnotinvohinKiheaonsoh/iation^snclT^rrieRTnioT^nar 

system for ownership and operation ” r P)io n, +* 1 ® ngle 

v$zs srsss 78z& s h ~ 

consolidation under paragraphs' (4) and m uiT^i a P ? n of 
1 ut applicant has not sought authority for the purchase nml aQ i 

section aie possible. One interpretation is that they repre 

straining state or federal statutes. la " S ’ 01 otllor re - 

5 ' S 11 *f g separately-numbered paragraphs dealing 
with analogous matters l^Mwinl. /i\ „ i • i i , s u< -anng 

*.«5A of ’So?,” 




' thn.tely-and .slakahly provided that an agreement 

, f " e I ,0 . olln a °, f freights or the division of earnings shall he nn 
lawful unless and until it receives our specific s ,Zl TL 

responding language of paragraph (2), which deals with union 
of carriers not involving consolidation into a single system for owner 
S '"P’ lnana g en| ent, and operation, is not so easily construed It 
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contains no specific prohibition, but provides> tlmt we , ‘\ r ® 

of opinion that it will be in the public interest we shall I;, 
uiilmrilv bv order to approve and authorize such union. L 
language of paragraph («) is similar, tor while it spetal.es the con- 
ditions under which consolidations shall be law in■» . 

In terms state the conditions under which they shall be unlaw- 

65 fU The provisions in question were nm.lo a part of the‘Utter- 
state commerce act by the transportation ad. 1 - n 
of ambiguity it is permissible, m interpreting a statute, to relei 
o the reports of Congress The final draft ot the transportation 
..... 1020 was the result of a conference between the . enate and 
House committees. In the report of the House conferees, heb- 

rU 'The^House bill permitted consolidations, mergers and poolings 
of earnings'or faeilities, subject to the approval of the commission 
Id for the purpose of carrying out any order o the coimnu-s mi 
• * di/infinn morfTor or pooling declared that tlie 

S'ii^^S^derZuld be Relieved from the operation 
of the antb rus and other restrictive or prohibitory laws. The 
Senate amendment in section t> declared that it » the poh*y <’[ Jfe 
United States to require consolidation ot all _ ‘ ‘ <v<te!11S- 

country in'** ^’jj'.at UteTnui'Srtati.a, Imard should prepare 

-\ \ fnr within the period of seven veal’s after the passage ot the 
act, but at the end of that period the trar^j.irtiHicm board ^ given 

SiASA ,hc "sc 

1 . r!^i-cd bv the conferees in section 407 of the conference report. 
Under these iv^T'^^iiiotliev 'v'y* lease 

PP orTuteC o y f Zk Tlte‘on,mission is directed ,o prepare 
a plan of consolidation, preserving existing routes and com 

petition so far as possible. Before ^ Th 

aSedSSTor R t,,cr,crs in W».o», fth the rmn- 

r; zi, 

contrary. (Italics ours.) 

Tn making the report for the Senate conferees, Senator Cummins 

fm in°so Hr™* ?he’Semite bill contcmplaled compulsory consolida¬ 
tions, ThS Lite conferees have found it necessary to recede, but 
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Tl? r01 |' e i llbod , ied in ">c Senate bill has been preserved. 

j * : fou,,<1 ,n . thc conference report upon this subject pro- 

x des bat the eomnussion shall, as soon as practicable, adopt and 
publish a plan for the consolidation of our railways into a limited 
number of systems, with the same requirements as to competitive 
sen ice and the observance of existing routes of commerce as were 
laid down in the Senate bill. With the approval of the commission 
!/iii, ,;I solely by the public interest, consolidations are to he per¬ 
mit ed, hut they arc to he voluntary and must he consistent with 
an<l in furtherance of the plan adopted by the commission. Fur¬ 
thermore, in whatever consolidations may take place the 
'*< properties consolidated must be treated as of their true value 
and the commission is charged with the duty of determining 
this value under the valuation act of 1913. (Italics ours.) 

Still more definite were the remarks of Mr. Esch, chairman of 
the Mouse committee, on February 21, 1920: 

Xo consolidation can hereafter be made unless it complies with 
he plan as prescribed by the commission. We have safeguarded 
this matt 01 of consolidation in every possible way. 

Aside from tins extraneous evidence, the intent of the provisions 
may, we think, he determined by reference to internal evidence. 

1 airgraphs (4) and (->) provide most elaborately for the prepara- 
ion and adoption by the commission of a “plan for the consolida¬ 
tion ot the railway properties of the continental United States in a 
limited number of systems.” In the division into such svstems 
competition shall be preserved as fully as possible and wherever 
practica le the existing routes and channels of trade and commerce 
shall he maintained.” It is further provided that the “several sys¬ 
tems shall be so arranged that the cost of transportation as between 
competitive systems and as related to the values of the properties 
through which the service is rendered shall be the same, so far as 
practicable, so that these systems can employ uniform rates in the 
movement of competitive traffic and under efficient management 
earn substantially the same rate of return upon the value of their 
respective railway properties.’ When we have agreed upon a ten¬ 
tative plan of this character, it must be given “due pub¬ 
licity, including notice to the governor of each State, and 
all persons must be heard who may file or present objections. 

I hereafter, and not until then, the final plan may be adopted and 
published. 

Obviously, the preparation and adoption of a plan of consolida¬ 
tion under such instructions from Congress require deliberate and 
careful consideration of every railway property of the “continental 
t nited States from competitive, financial, commercial, and other 
pomt* °* view, so that each such property may with nicety be fitted 
into its appropriate place in the ffinal scheme. Obviously, also 
many consolidations which are not barred by the restraining provi¬ 
sions of the “antitrust laws” or other federal or state statutes may 
be wholly inconsistent with the plan and destructive of its purpose. 
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Yet, if consolidations of this kind can now be lawfully effected 
without our approval, the conclusion is inevitable that the carriers 
may ignore section 5 with impunity under similar circumstances, 
after the plan has finally been adopted, and thus bring quick dis¬ 
aster to its entire structure. It is impossible to believe that it was 
the intent of Congress to prescribe with such care the method by 
which this elaborate and comprehensive program shall be formu¬ 
lated and the principles bv which it shall be governed, and at the 
same time leave open a door by which at any time it may be wrecked. 

And the same may be said of the intent of paragraph (2), for if 
carriers are permitted to gain control of one another without our 
approval by means falling short of consolidation and in a manner 
which is out of harmony with the ultimate plan of consolida- 
09 tion, to that extent the difficulties in the way of the con- 
summation of the plan will he increased and the probability 
will be diminished that it may ultimately he accomplished through 
voluntarv action of the carriers. 

Beyond question, in the development of the transportation act, 
1920, as a constructive measure for the solution of the railroad 
problem, great importance was attached by Congress to the ultimate 
consolidation of the carriers into a limited number of great systems, 
well balanced financially and of similar earning power but compet¬ 
ing with each other and maintaining the existing channels of trade 
and commerce. In our opinion it was the intent of Congress that 
complete control over the situation should be in our hands, so 
that the working out of this constructive policy might he safe¬ 
guarded in every possible way, and so that consolidations or other 
union of interests might not he effected without our consent. 

Nor is the language of section f> inconsistent with this conclusion. 
In Lewis' Sutherland on Statutory Construction it is said, at pages 
1149-1150: 

A direction contained in a statute, though couched in merely per¬ 
missive language, will not he construed as leaving compliance op¬ 
tional, when the good sense of the entire enactment requires its pro¬ 
visions to be deemed compulsory. 


But it is unnecessary to rely upon this principle of construction, for 
when, in paragraph (6), it is provided that “it shall be lawful” to 
consolidate under certain conditions, this is but another wav of sav¬ 


ing that consolidations in disregard of those conditions shall be un¬ 


lawful. And in like manner, when it is provided in para- 
70 graph (2) that we may authorize the acquisition by one car¬ 
rier of control of another in any manner falling short of con¬ 
solidation, whenever we are of opinion that such acquisition “will 
!)e in the public interest,” tiffs is equivalent to saying that authority 
for the acquisition shall not exist under other conditions. 


If it had been intended that these provisions of section 5 should 
merely afford a means of escaping from the restraints of the “anti¬ 


trust laws” and other state or federal statutes, much simpler ma¬ 
chinery would have been devised for accomplishing the purpose. 
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JHlt Company of the property and franchises of the lntinr 1 

l> ’. . 

. { ‘ ( ,0 ^ *? *he interstate commerce act. Until such 

1 ? lf \ secured the application must he denied This coneln 

T&gST* '•»'"» »'»'• ™ T4Sy 

An appropriate order will he entered. 

Potter, Commissioner, dissents. 

Order. 

Al HeiM°H °nm C ln “e Commerce Commission, Division 4 
December, 1921 C ’ " aslnn ^ on > J) - C -> the 10th Day of 

Finance Docket No. 1108. 

In the Mailer of the Application of The Pittsburgh & West V„, 

SL s a?^^w«S5S 

denied! ^ "* 891,1 “^cation be, and it is hereby, 

I>v the Commission, Division 4: 

|s " :u ~ l GEORGE 15 . McGINTY, 

Secretary. 
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Appendix 1). 


(70 I. C. C., 003.) 

F-487. 

Interstate Commerce Commission. 

Finance Docket No. 1108.* 

Securities Application of Pittsburgh & \Y. Va. Rv. 

In the Matter of the Application of The Pittsburgh & West Vir¬ 
ginia Railway Company for Authority to Issue Capital Stock 
ami to Assume Obligation and Liability in Respect of the Securi¬ 
ties of the West Side Belt Railroad Company. 

Submitted March 13, 1022. Decided February 0, 1923. 

1. I pon argument, application of Pittsburgh & West Virginia Rail¬ 
way Company for authority to issue capital stock and to as¬ 
sume obligation and liability in respect of certain securities 
in connection with purchase by applicant of property of the 
W est Side Belt Railroad Company denied. Previous report 
70 I.C.C., (5S2. * ’ 


• > 
4 O 


2. Application under paragraph (2), section d, of interstate com¬ 
merce act by the Pittsburgh A West Virginia Railway Com¬ 
pany. for authority to acquire control, by purchase',' of the 
West Side Belt Railroad Company, denied. 

Arthur II. A an Brunt and Frank M. Swacker for applicant. 

Hr port of the Com mission on Argument . 

By the Commission : 

^ In Finance Docket No. 1108, The Pittsburgh & WVst Virginia 
Railway Company seeks authority under section 20(a) of the inter¬ 
state commerce act to issue $3,000,000 of preferred stock and fL- 
400,000 of common capital stock and to assume obligation and lia¬ 
bility in respect of certain securities of the W est Side Belt Railroad 
Company, hereinafter called the Belt Company, the stock to be 
issued and the obligation and liability to be assumed in connection 
with the acquisition by applicant of tlie property, franchises, rights, 
and credits of the Belt Company. On December 10, 1021? 70 


*This rejxu't also embraces Finance Docket No. 2186, In the Matter of the 
Application of The Pittsburgh & West Virginia Railway Company for Au¬ 
thority to Acquire Control, by Purchase, of the West Side Belt Railroad 
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1. ( . C., 082, we denied this application upon the ground that the 
proposed issue and assumption were “for an object, namely, the pur- 
• m se by applicant and the sale by the Belt Company of the property 
an< franchises of the latter, which can not lawfully be accomplished 
\ lthout our authority under the provisions of section 5 of the inter¬ 
state commerce act,” and no such authority had been sought 

blind, 'y 1 ” 22 A "J Flnance I)oi ' k <'t No. 2186, The Pitts- 

burgh A \\ os \ lrginia Kail way Company tiled an application pur- 

suant to paragraph (2) of section 5 of the interstate com- 

m("c act, tor authority to acquire control of the Belt Com- 

. \ nm y b > r purchase of its corporate property, rights, and credits 

F?n. inC l n in ? 'K ^ ra f n( ‘^^ ses - Subsequently, applicant asked that 
inance Docket No 1108 he reopened for "argument, and this re- 

Docket “Nr^lKr' f 'V* was nr S uod '» connection with Finance 

) ckc No 1108 w k X parta , 81 - Tho application in Finance 

to issue '*1 (mn oon f SUb T l " e,1 , y a ™ cndcd 80 as to seek authority 
to i.sue 86.000,000 of preferred stock and such additional amount 

common stock as, added to the $3,000,000 of preferred stock will 

amount at par to the net assets of the Belt Company The effec 

4o( loo a "' < ' r " < 'ii aPP'a’ation is to decrease the stock issue of $7- 
-1 0,000 originally proposed by the amount of the accrued interest 
n adiances made by applicant to the Belt Company. This accrued 
. interest is said to have amounted to $1,010,442.59 on September 30, 

The railroad of the Belt Company extends from West End Pitts- 
airgli in a general southerly direction to Clairton, 22 63 miles til 
in Alleni.eny County, Pa. It docs not parallel or compete with 
appl cant s line, but connects with it at right angles. For some years 
two companies have been under common control Annlieant 
owns all shares of stock of the Belt Company, and the railroad of 
he latter is now being operated by applicant jointly with its own 
m dei a contract to expire December 31, 1925. Authority to enter 
into this contract was granted on January 16, 1922 in Vcquisi on 
o Control of West Side Belt R. H., 71 I. C. C., 68. Under the terms 
, the contract the railroad properties of the two companies are 
_ operated bv applicant for account of the respective parties 

<•> and the railway operating income and equipment and ioint- 

facility rents are divided between them as of December 31 in 
each year m proportion to their respective investments in road nrd 
equipment on that date, any deficit from such operaUon hcinc 

“ d ! h ? n l ,U llk< “ in'oportion. In support of this contract 
. pp leant stated that much of the operation of the two railroads was 
be ing conducted by joint employees; that it was necessary to divide 
many expenses and statistical data on arbitrary bases necessitating 
a large amount of accounting detail which would be eliminated bv 
the pioposed plan of joint operation; and that the contract would 
resu t in a siibstantial reduction in operating expenses 

the Belt Company has outstanding $1,080,000 of eetotal stock 
Its general balance sheet as of December 31, 1921 showed an in' 
icstment in road and equipment of $7,753,443.37,’ an unmatured 
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funded debt of $1,480,000, a noil-negotiable debt to affiliated com¬ 
panies of $0,820,000. all of which is owing to applicant, and a protit- 
and-loss debit balance of $108,258.11. The testimony is that the 
funded debt has been since reduced by $100,000 and now consists of 
$177,000 of first-mortgage bonds, $388,000 of series-A equipment- 
trust certificates, and $820,000 of series-B equipment-trust certificates. 
The latter are guaranteed, principal and interest, by the applicant. 
The Belt Company is liable as guarantor on bonds of the Pittsburgh 
Terminal Railroad & Coal Company, hereinafter called the Terminal 
Company, which mature July 1, 1042. This guaranty is secured by 
a mortgage of all the property of the Belt Company. The annual 
report of the Belt Company for the year ended December 31, 
70 1921, shows that $3,248,000 of these bonds of the Terminal 

Company were then outstanding. Bonds of the Terminal 
Company in an amount equal to the outstanding first-mortgage bonds 
of the Belt Company are in the hands of trustees and reserved for the 
purpose of taking up the latter bonds. All of the capital stock of the 
Terminal Company is owned by applicant. 

The capital stock of the applicant now outstanding amounts to 
$37,312,600. It has no funded indebtedness. 

On September 1, 1920, applicant made a contract to purchase 
from the Belt Company all its franchises, corporate property, rights, 
and credits. By a supplemental agreement, dated January 12. 1922, 
the franchises of the Belt Company were eliminated from this con¬ 
tract. It now provides that applicant will pay to the Belt Company, 
in consideration of the transfer of all its property excepting fran¬ 
chises, the sum of $7,400,000, payment of which the Belt Company 
elects to receive in $3,000,000, par value, of applicant’s preferred 
stock and $4,400,000, par value, of applicant’s common stock. Out 
of this purchase price the $3,000,000 of preferred stock and $3,- 
320,000 of the common stock are to be returned to and accepted by 
applicant in full payment of all obligations of the Belt Company 
held by it. These obligations aggregate, with interest, an amount in 
excess of the par value of the stock so to be returned. The remainder 
of the consideration, amounting to $1,080,000 of common stock, is to 
be exchanged, par for par, for the outstanding capital stock of the 
Belt Company, all of which applicant holds. The contract further 
provides that upon the filing in the offices of the secretaries of the 
Commonwealth of Pennsylvania and of the State of West Yir- 
77 ginia of copies of the agreement, with the certificates required 
by law attached thereto, the capital stock of the Belt Com¬ 
pany shall be wholly extinguished and all the corporate rights, priv¬ 
ileges, and property acquired under the agreement shall thereafter 
be vested in applicant, subject to all outstanding debts, liabilities, 
and duties of the Belt Company, and that thereupon the corporate 
existence of the Belt Company shall terminate. If the authority 
sought in the amended application in Finance Docket No. 1108 is 
granted by us. it is proposed to amend this contract so as to provide 
that the consideration to be received by the Belt Company shall cor¬ 
respond with the amount of applicants preferred and common stock 
authorized to be issued. 
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The property of the Belt Company is to be acquired subject to the 
noitgages securing its bonds and its guaranty of the bonds of the 
clininal Company, and its equipment-trust certificates, and appli- 
ant expressly assumes the payment of the principal and interest 
hereof to the same extent as the Belt Company is now obligated 
A PPheant will acquire all the assets of the Belt Company 

count of e tboR P W 0 r ° f " S fra "°, hisos - The road-and-equipment ac- 
ount of the Belt Company will be carried to the road-and-equipment 

account of the applicant. The books of the two companies will 
tl" ^‘ , b . e consolidated. As a result of the proposed transaction 
10 capital liabilities of applicant would be increased $7,400,000 under 
' c °" g * nnI application, and approximately $1,000,000 less under the 
‘ - d f d a PP llc ati° n , without any present increase in the physical 
piopertv of the two companies. The capital stock of the ‘ Belt 
7S ;‘’'"panv. amounhng to $1,080,000, and the indebtedness of 

* Aon noA 0niI>i ! n ^ lo applicant for advances, amounting to 
i i V A, 0) ai jd interest thereon, would be canceled. It is 
testified that these advances were made since about 1902 for con¬ 
struction purposes and for equipment, and that the effect of the 
ra isaction would be to capitalize investments heretofore made in 
additions and betterments and for equipment, to an amount equal 
o the par value of the additional stock which it is proposed to i^sue 

cimcolei,.P m Vld " C ° f "' e Sto<k " f Company 'which will be 

vide" ' 8111 ' 1 ' S0<, ' 0n of 1,10 interstate commerce act pro- 

\\ honevor (lie Commission is of opinion, after hearing, upon anpli- 
(ation of any carrier or carriers engaged in the transportation of pas¬ 
senger or property subject to this Act, that the acquisition, to the ex- 
' 1 indicated bv the ( ommission, by one of such carriers of the 
mtrol of any other such carrier or carriers either under a lease or by 
the purchase of stock or m any other manner not involving the eon - 

overation , ir° •' si " 9le T tnn for and 

operation , be m (lie public interest, the Commission shall have 

authority by order to approve and authorize such acquisition under 

sue i lules and regulations and for such consideration and on such 

teims and conditions as shall be found by the Commission to be just 

and reasonable in the premises. [ Italics ours.] J 

In our previous report in Finance Docket No. 1108, cited above it 

"as found that such acquisition of control as is described in this pa’ra- 

graph can not lawfully be accomplished without our approval 

« •» l poll realignment, counsel for applicant and for interveners 

i that tins conclusion was unsound, and that para- 

giai h J) o, section is permissive rather than mandatory, being 

m ettect an enabling statute to relieve carriers from the operation of 

Mate and federal antitrust and other restraining or prohibitory laws 

It is not necessary here to pass upon the above question, and we shall 
not discuss it at this time. 

The questions now before us are (1) whether the transaction 
covered by the application m Finance Docket No. 2186 is such an 

6—3986a 
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acquisition of control as \vc may lawfully, and with due regard for 
the public interest, approve under paragraph (2) of section 5 of 
the interstate commerce act, and (2) it so, whether the authority 
which is sought in Finance Docket No. 11 OS to issue certain stock 
and assume obligation and liability in respect ot certain securities in 
connection with such acquisition, may lawfully, and with due re¬ 
gard for the public interest, be granted. 

Without passing upon the question whether the transaction we 
are asked to approve amounts to “the consolidation ot such carriers 
into a single system for ownership and operation, it is clear that 
under paragraph (2) of section 5 we may only approve an applica¬ 
tion for. and authorize acquisition of, tlie control, in whole or in 
part, of one or more carriers by another carrier or carriers. That 
provision of the law looks to the future and has no application where 
complete control of one carrier by another already exists. Here, 
applicant owns every share of the capital stock of the Belt Company 
and no action that we might take eould give it a more complete con¬ 
trol of that carrier. 

SO Even if it were possible for us to authorize a more complete 

control than now exists, the application, as well as that un¬ 
der Docket No. 1108, would have to he denied because approval 
would not be in the public interest. 

The book value of the Belt Company’s investment^in road and 
equipment as of December 81. 1021, was 8 <.< •>>>.! !•>.'>< . an increase 
of $0,809,582.41 since June 00, 1001, as shown by its annual re¬ 
ports. This increase is approximately $80,000 in excess ot the ad¬ 
vances of $0,220,000 received from applicant and said to have been 
expended for additions, betterments, and equipment. $1,202,- 
000 of equipment-trust certificates were outstanding on December 
81, 1021, it would appear that at least approximately that amount 
plus $80*000 of the advances received were not charged to invest¬ 
ment in road and equipment. 

The funded debt of the Belt Company on December 81, 1021, was 
$1,480,000, or $0,272,442.27 less than the investment in road and 
equipment. Deducting from the latter figures the Belt Company s 
liability, secured by mortgage on its propertv. of $8,248,000 as 
guarantor of the bonds of the coal companv, less $2< < .000. par value, 
of said bonds in the hands of trusts to take up the Belt Company’s 
first-mortgage bonds, leaves as of that date a balance of $*>.20—,- 
442.27 in' investment in road and equipment not represented by its 
funded debt or the coal company's bonds. This balance has since 
t een increased to $2,402,442.27 by the reduction of $100,000 in the 
funded debt. To acquire an enuitv in thejlelt Company, repre¬ 
sented for present purposes by $8,402,4 b>.»><, applicant originalK 
proposed to issue $7,400,000 of new capital stock, or $8,007,550.02 
in excess of the value to he received. Underwits amended an- 
81 plication applicant proposes to issue approximately $1,000.- 
000 less, of new capital stock in excess of the value to he re¬ 
ceived. It may be that the net assets of the coal companv at this 
time greatly exceed the par value of its outstanding bonds and that 
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!!mi f hal, 'lV V ° f lhe B , elt Con 'l ,a »y as guarantor on said bonds is re- 
oil. Ins excess of assets may not continue until the maturity of 

e bonds and in the future the liability of the Belt Company may 

of the Belt"/’" ' 11 >e a f\ ,med ,llut this contingent liability 

i.rv i r "Uipany, secured by mortgage on its property, wiil 
, 01 1° c,, f °r. <cc and that the mortgage securing the same will lie 
u ic.ised and discharged of record without recourse to the Belt Com- 
l'any or its present assets, the stock issue originally proposed would 
still exceed in par value by more than one million dollars the amount 
of equity in lie property which applicant will thereby acquire It 
is manifest that the equity referred to above would be further re- 
< need to an undeterminable extent by applicant’s assumption under 
tts (ontract of the debts, liabilities, and duties of the Belt Company 
Hie figures used arc those taken from the record and from the 
annual reports of I lie carriers affected and include the book value 
’I flic belt Company s investment in road and equipment. The 
1-mean of \ ablation has furnished us with estimates based on un- 

• nil the Hoh r .‘loxts of the value of the properties of applicant 

‘ i the lx It ( ompanv. I hose estimated valuations show the value 
ot the earner and nonearner propertv of the Holt Coninanv to ho 
some *2,000,000 less than the book value of its invesZent in road 
and equipment as of the same date, June 30, 1017 and the 
value of the properties of applicant and the Belt Company to 
he less than the outstanding capital obligations of the appli¬ 
cant alone. e are of the opinion that the overcapitalization here 
]imposed would not he in (he public interest. 

for the loregoing reasons we are of opinion and find that the im¬ 
plications in f malice Dockets Xos. 110K and 21K(i should he denied 
An nppropnute order will he entered. 

Kastman, ((ttti hi ittaioticr, concurring.* 

I concur in the conclusion that the application in Finance Docket 
*,o- .- IN| idfould he denied, and in the reasons advanced for this con¬ 
clusion. also concur in the conclusion that the application in 
malice Docket No. 11 OS should he denied, but prefer to rest such 
conclusion upon the more fundamental ground that applicant is 
lu re proposing a consolidation of properties within the meanirn* 0 f 
paragraph (<‘>) of section o of the interstate commerce act which mav 
not lawfully he accomplished without our approval, and that we 
may not lawfully grant such approval until we have adopted the plan 
of consolidation under the provisions of the preceding paragraphs 
(4) and (•>).. Inasmuch as the report of the majority leaves un¬ 
determined this very important question of law, 1 shall reserve its 
discussion for another occasion. 

Potter, ( oin iuisxioncr, dissenting* 

■ o * • 

I dissent from the majority report because it ignores two im¬ 
portant questions which the public interest urgently calls upon us to 
answer and disposes only of a relatively unimportant question bv 
deciding it the wrong way. 
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83 Til Finance Docket No. 1108 the applicant applied to us 
under section 20a of the interstate commerce act for authori¬ 
zation to issue securities in connection with its acquisition of proper¬ 
ties of the Belt Company. That application was made on the theory 
that the proposed acquisition was legal and regular in that it "as 
authorized by the applicable State laws and could be effectuated 
without application to us under paragraph (2) of section 5 of the 
interstate commerce act for relief against the restraint of any State 
or Federal law. The division which considered the application 
under Finance Docket No. 1108 decided that approval of the pro¬ 
posed security issue could not he granted unless and until the ap¬ 
plicant had obtained our approval of its acquisition of the ^proper¬ 
ties of the Belt Company under paragraph (2) of section <> of the 
interstate commerce act. Thereupon the applicant filed its appli¬ 
cation. Finance Docket No. *2180, asking for approval of Jhc ac¬ 
quisition of the properties under paragraph (2) of section •"> as we 
had said should be done. The applicant also applied to us for a re¬ 
hearing before the full commission of its application recorded in Fi¬ 
nance Docket No. 1108, and this rehearing was granted. 

The commission by granting a rehearing in Finance Docket No. 
1108 set aside the adverse ruling on that application and left the 
original application 1 >ef ore us as is the application in finance Docket' 
No. 2186. Both of these applications raise very important questions 
of law and public policy which we should meet squarely and decide. 
Instead of so doing, the majority report merely says that in any 
event the stock proposed to he issued would be in excess of the value 
of the equitv to lie acquired, and therefore the questions as 

84 to the interpretation of section o and its eflect upon State 
laws need not he determined upon their merits. 

Supplementing what Commissioner Lewis says regarding the as¬ 
sumed overissue of stock. I merely point out that the ad\ances made 
by the applicant to the Belt Company were in every respect bona 
fide cash transactions and it can not he questioned on the record 
that the amount of these advances was correctly shown. If the ap¬ 
plicant and the Belt Company were to continue as entirely separate 
and distinct entities without common control or control of one by 
the other, the advisability and sound public policy of converting a 
valid and acknowledged indebtedness of the Belt Company into 
subordinate certificates of ownership in the same amount could not 
be attacked. The merging of corporate entities or interests can not 
reasonably he claimed to effect anv change in this condition. 

Upon the important questions which the majority report ignores 
it should 1 h? noted, as shown by the majority report, that the appli¬ 
cation to us under paragraph (2) of section •"> of the interstate com¬ 
merce act was made pursuant to our own requirement in our report 
of December 10, 1921. In Ex parte SI. with which Finance Docket 
Nos. 1108 and 2186 were consolidated, we held a public hearing 
upon questions as to the construction and interpretation of para¬ 
graph (21 of section 5. The ordering of this hearing and the argu¬ 
ments before us sufficiently indicate the importance attached both 
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by us and by the representatives of carriers to the questions involved. 
'XX itli respect to the acquisition of control under paragraph (2) of 
section 5 (lie majority say: 

&"> In our previous report in Finance Docket No. 1108 it was 

found that such acquisition of control as is described in this 
paragraph can not lawfully be accomplished without our approval. 
I pon reargument, counsel for applicant and for interveners con¬ 
tended that this conclusion was unsound, and that paragraph (2) 
ot section 5 is permissive rather than mandatory, being in effect an 
enabling statute to relieve carriers from the operation of State and 
I*ederal antitrust and other restraining or prohibitory laws. It is 
not necessary here to pass upon the above question, and we shall not 
discuss it at this time. 

Having ourselves raised this question, and having of our own mo¬ 
tion forced this inquiry into prominence, we should not now evade 
the issue. The commission having required an application under 
section o as a condition precedent to action upon the application in 
respect of securities, the present decision of the majority upon re- 
argument that it is not necessary here to pass upon this question is 
tantamount to a reversal of the previous conclusion. I think we 
should say so and thus put finally at rest an annoying and hurtful 
uncertainty by recognizing the sanction of State laws. My view is 
that we ought to announce that upon reconsideration of the subject 
we have concluded that it is unnecessary for carriers to apply for 
authority to acquire control of other carriers under paragraph (2) 
of section 5, or for authority to consolidate under paragraph (G) 
of section .> of the interstate commerce act, when such acquisitions 
of control or consolidations are authorized and permitted by exist¬ 
ing law. State and Federal. If we cannot say that, we should 
• s t> say the opposite. We certainly should decide the question 
one way or another and not longer leave everyone in a 
quandary. 

A serious question involving conflict between State and National 
authority is before us. If we hold that paragraph (2) of section 5 
is mandatory and that until approval of the acquisition of property 
under that paragraph is obtained we are not to approve of security 
issues under section 2<)</. even when State laws authorize the pro¬ 
posed acquisition, the States well may resent our action. 

A statute taking away an existing right must be couched in such 
definite language as to leave no doubt of the intention of the legisla- 
Jl,,, e- If if had been intended to forbid acquisitions of control or 
consolidations, unless approved bv or authorized by us, it would 
have Jx»en easy to sav so. Congress has experienced no difficulty in 
definitely expressing its purpose when it has intended to impose re¬ 
strictions. -An attempt by tfie Congress to nullify State laws and 
subvert State policies regarding the corporate character and power 
of State entities by denying state-conferred powers, would rajse grave 
constitutional questions which we may not by vague surmises or as¬ 
sumptions inject into the interstate commerce act. The determina¬ 
tion by the Congress how and under what circumstances and to what 
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extent a State corporation may participate in interstate commerce is 
one tiling. It would be a quite different thing for Congress to assert 
i ^ ltli tat€ laws regarding the formation and 

consolidation of State corporations so as to make unlawful 
NT the exercise of powers granted by State laws. The Supreme 
Court in Texas v. Eastern Texas R. R. Co., 208 V. S.. 204, 
cautions against too free assumption of Federal intent to interfere. 

Practically all of tlie railroad corporations of this country are 
created, organized, and existing under the laws of the several States. 
Granted that Congress might, if it saw fit to do so, provide for 
Federal incorporation of carriers engaged in interstate commerce, 
it has, with the exception of a few special cases, refrained from such 
action, and in the consideration of hills leading up to the transporta¬ 
tion act Congress definitely refused to provide for the Federal in¬ 
corporation of railroads. There are State statutes for the incorpora¬ 
tion and consolidation of railroads. There are not Federal statutes 
applicable to this purpose. 

V e may he of the opinion that sound policy required the nullifica¬ 
tion of State laws by the transportation act. We may believe that 
the Congress held the same view and that such is the effect of the 
transportation act. If such is our belief, all the more the reason why 
we should say so and not leave important questions up in the air 
and thus prevent the making of consolidations which are in the 
public interest and which the transportation act recognizes should he 
accomplished as soon as possible. 

Commissioner Daniels concurs in this expression. 

Lewis, Comniissioner, dissenting: 

As pointed out by Commissioner Potter, the majority decision 
fails clearly to meet and decide the issues. Instead, the wording of 
the denial places the carriers under the implication of excessive 
capitalization. It is decided that the granting of the appliea- 
88 tion under Docket No. 1108 would he contrary to public 
interest. It is true that the liabilities at this time are greater 
than the assets. While it is also true that “capital liabilities of ap¬ 
plicant would be increased $<,400,000 under the original applica¬ 
tion. and approximately $1,000,000 less under the amended ap¬ 
plication without any present increase of ihe physical property of the 
two companies this statement does not present a correct picture of 
the situation. 

First, it must he accepted as a fact that The Pittsburgh «fc West 
A irginia already controls the Belt. The majority recognizes the fact 
that no action that we might take could give it a more complete con¬ 
trol of that carrier. What we have before us is, therefore, a proposal 
of the two carriers to put their financial affairs in order. In simple 
terms, the proposal is that The Pittsburgh & West Virginia substitute 
in its own treasury (a) $1,080,000 of its own stock for the $1,080,000 
Belt stock, all of which it holds; and (b) approximately $">.820,000 
par value of its own stocks for approximately $6,320,000 of non- 
negotiable, hut interest-hearing, paper of the Belt. 
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I In* granting of the application, vvliile nominally resulting in an 
increase of capital stock, in practical operation would result in a 

f™*r t"'" liabilities. It would stop the accumulation of 

m "e.-t. It would bo thoroughly in line with what should be con¬ 
sidered sound business policy. The denial does not take into recogni- 
tion our control over the stock of applicant, which, as before ex- 
plauicd would not be placed in the hands of the public, but would 
be paid into its own treasury. Under our rules for the regulation 
ot security issues its status would be that of stock only “nominally 
outstanding. It could not participate in dividends, nor 

,V ’ , ' < ’ u ' wl , ,hout , our 01 ' llp U b <‘ «»ld. pledged, repledged or 

otherwise released. The record reveals that this is thoroughly 
understood by applicant. 8 

The Kelt lias outstanding $8,780,000 of capital stock and funded 
and noil-negotiable debt. 1 he Pittsburgh & West Virginia b is ont- 
sanding $.{,,.{12,000 of stock. The two total $40,002,000 of lia- 

s '!r rr*'\ “ ',° "l'!" 00 Ii,,biliti<>? «"*)««% outstanding to 
ii T> 7" i i 1 * 1 J , l> ' ° * 10 $1,480.00(1 uninatured funded debt of 
the Kelt and the $8,,312,000 of Pittsburgh & West Virginia stock 
I c outstanding capitalization of very few carriers presents so favor¬ 
able a ratio oi bonds to stock. 

I he tentative estimates, based on underlying valuation reports 
indicate values of the two carriers approximating $80,04:! 020 0 x- 
, , '! "irking capital consisting of material and sum lies’and 

•ash on hand, as of June 80, 1017. drought up to date bv straight 
|mc accounting methods applied to unchecked unaudited re ports' 

. ' , .' 1 jentative value is raised to $87,820,818 This tentative 
vahiation is however, liniitcd to (be phy-ical properties. I ( does not 

102 !" to $l"o(i'w,14 al " ta j bis'latter amounted on December 81, 

to $1.00.),.)14 and added to the physical property values raises 

fb<* total \aluo used tentatively as a in iln* 1 / • 

Sc»v kqq ‘tow , .• ■ * in this determination to 

I , *r’f ’ nr 11 tl ! 1 an,ount in excess of tlie stocks u 

lionds that would lie actually outstanding. ' 

Pi.lt n “ umi J 1 - s ln <b^''onsidcration the contingent liability 0 f the 

i u *tI‘f*?oa 1* r cS>nipa 1 record d^ocs^ot'ifd^ 

Tl'ie n carrier ,e < '° n, ' luS,0n ,bat ,bis "bligation would menance 

Th |‘f? *'vo carriers, to all praclical purposes, arc already 
would I'sLm' to ‘L 10 f ' M r ( ' <ins °bdation pro- 


, 1 11 , ‘ '<1(11 tin 1 Ulmer const) II 0 inn nm 

and their abii'i'.vt L”‘° ^lilies 


.. ** tmu to improve their faeil itiw 

:ll,| bly to serve (lie public adequately and economically 
lb relation ami location of the two properties is such S" 2 

> a petition would not raise a serious obstacle in the development 
c general plan ot consol illation of all carriers into ., limited 
nn.i.bcr of systems, as provided in seetion 5 of be *£ 

■ t They should be permitted to complete their S „ 
Denial amounts lo a refusal by (be regulatory authority to pcS 
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such a reduction of liabilities as would free these carriers of the 
implication of unsound finances. 

Order. 

It appearing, That on December 10, 1921, the commission entered 
its report and order in Finance Docket No. 1108, and that on Feb¬ 
ruary 10. 1922, the said proceeding was reopened for argument; 

It further appearing, That investigation of the matters and things 
involved in Finance Docket No. 2180 and argument in the above- 
entitled proceedings have been had, and tlie commission having, on 
the date hereof, made and filed a report containing its findings ot 
fact and conclusions thereon, which report is hereby referred to and 
made a part hereof; 

It is ordered, That the application of the Pittsburgh & "West 
Virginia Railway Company for authority to issue capital 

91 stock and to assume obligation and liability in respect of the 
securities of the West Side Belt Railroad Company, which is 

recorded in Finance Docket No. 1198, he, and it is hereby, denied. 

It is further denied. That the application of the Pittsburgh 
West Virginia Railway Company for authority to acquire control, 
by purchase, of the West Side Belt Railroad, which is recorded in 
Finance Docket No. 2189, be. and it is hereby, denied. 

Bv the commission. 

I seal. ) t ;kor( if b. Mctsivn, 

Seeretarg. 

92 Filed March 28, 192:5. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 41118. 

The Pittsburgh & West Virginia Railway Company and West 
Side Belt Railroad Company, Complainants, 

vs. 

Interstate Commerce Commission and IIarry M. Daugherty, 
Attorncv General of the l nited States, Defendants. 

Motion for Temporary Injunction. 

Now come the complainants, and upon the verified bill of com¬ 
plaint filed in this Court in the above-entitled cause, respectfully 
move the Court to grant a temporary injunction restraining the de¬ 
fendants, Interstate Commerce Commission and Harry M. Daugh¬ 
erty, Attorney General of the United States, as prayed in said bill of 

complaint. FRANK M. S\VACKER, 

Solicitor for Complainant -. 
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To the Defendants, Interstate Commerce Commission and Ilarrv M 
Daugherty, Attorney General of the United States: * 

Please take notice that on Friday, the sixth day of April, 1923 
at the opening ot the Court, or as soon thereafter as it can be heard' 
' I shall call the above motion to the attention of the Equity 
' ^ court, before which the same is assigned bv the Clerk 

FRANK M. SWACKER’, 
Solicitor for Complainant-. 

Receipt of Copy acknowledged, this 2Sth day of March 1923 

P. J. FARRELL, ’ 

BLACKBURN ESTERLINE, 

Assistant to the Solicitor General, 

for the Attorney General. 

^ Filed April 20, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 411 IS. 

r I fie PiTTsnrRoii A West Virginia Railway Company and West 
Side Belt Railroad Company, Plaintiffs, 

v. 

Interstate Commerce Commission and Harry M. Daugherty 
Attorney General of the United States. Defendants. 

Motion of Harry M. Daugherty, Attorney General of the United 
States, to Dismiss the Dill of Camplaint. 

TTarry M. Daugherty, Attorney General of the United States, one 
ot the detendants, by lus attorneys, now comes and moves the court 
to dismiss the bill of complaint in the above-entitled cause. 

As grounds for this motion it is shown— 

1. It does not appear from the face of the bill of complaint or 
otherwise that this court has jurisdiction to entertain the same 
2 J he order of the Interstate Commerce Commission, Finance 
Docket, No. 1108, Securities Application of The Pittsburgh & West 
\ lrginia Railway Company, entered February 6, 1923, attached to 
and made a part of the bill of complaint as Appendix D, is a mere 
denial of the application of said company and is a negative order 
and this court is without jurisdiction to review the same, or any 
part of the same, in manner and form as prayed. 

3. The suit is not a suit to enjoin, set aside, annul or suspend an 
order of the Interstate Commerce Commission within the meaning 
of the Commerce Court Act (36 Stat, 539) and Urgent De- 

95 fieiencics Act (38 Stat, 219) but is a suit against the Com- 
i —»>9oba 
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mission and the Attorney General to enjoin it and him from 
enforcing the civil and criminal laws of the l nited States, tor which 
suit no jurisdiction in equity has been conferred upon this court. 

4. The bill of complaint seeks to invoke the jurisdiction and au¬ 
thority of a court of equity over the subject-matter which has al¬ 
ready' been submitted to, heard and determined by, the Interstate 
Commerce Commission in pursuance of its power and authority in 
that behalf, to the end and in the hope that the court will substitute 
its judgment for that of the Commission on a subject-matter com¬ 
mitted by the laws of the United States to the exclusive jurisdiction 

of the Commission. . f • 

5. The bill of complaint is an attempt on the part of the plain¬ 
tiffs, after failing to secure favorable action on their own applica¬ 
tion to the Interstate Commerce Commission, to transfer to the court 
the power and authority of the Commission which they themsehes 
first invoked to administer the interstate commerce laws. 

(>. It does not appear that the Attorney General, or anyone act¬ 
um on his behalf or under his direction, has threatened the plain¬ 
tiffs with prosecution, or that any request has been made hv the In¬ 
terstate Commerce Commission to him to direct or undeitake an\ 
such prosecution; or that any proceedings, civil or criminal, have 
been commenced or threatened, or that any grand jury is in session 
and about to indict the plaintiffs or any of their officers or agents, or 
that any subpoenas have been issued for witnesses, or that any grand 
jury is about to he convened for any such purpose. 

P(j 7. The prayer tor relief against the Interstate f ommeice 

Commission is not to enjoin any order or orders or any act 
or acts thereof about to he entered or committed to the damage of 
the plaintiffs, or to restrain or enjoin the Commission from carrying 
upon its records any alleged invalid order or ordci>, hut i> in the 
nature of a prayer for writ of mandamus or other direction from 
the court to the Commission that the Commission shall enter such 
order as the court after hearing may deem appropriate in the prem¬ 
ises. 

8. The plaintiffs have not in and by the hill of complaint shown 
that in making the order the Interstate Commerce Commission 
transcended the power conferred upon it b\ the statute oi \iola1cd 
anv rights of the plaintiffs protected l>v the Constitution of the 
Vnited^States or any other rights of the plaintiffs over which the 
court may exercise jurisdiction. 

9 The bill of complaint with the exhibits attached thereto and 
made a part thereof is without equity on its face and does not state 
any cause of action against the Attorney General and the court may 
not grant the relief prayed or any part of the same. 

PEYTON GORDON, 
r nited Slates Attorney. 

VERNON E. WEST, 

Assistant United States Attorney. 

BLACKBURN ESTERLINE, 

Assistant to the Solicitor General. 
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^ Filed April 20, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 41118. 

11 1 e Pittsburgh & Went Virginia Railway Company and West 
Jmde Belt Railroad Company, Plaintiffs, 

v. 

Interstate Commerce Commission and Harry M. Daugherty 
Attorney General of the United States, Defendants. 

Motion to Dismiss. 

Now comes tlie Interstate Commerce Commission, one of the de¬ 
fendants herein, and moves the court to dismiss, as to it, the hi!! of 
complaint, upon the grounds— ’ 

1. That there is no equity in the hill of complaint. 

1 ,- 7" m V "imm' 1 : ° f l,le *" tcr<l,l,c Commerce Commission, dated 

the IW V V ’ 2 /’w !1 "'P' 1 . 1 ' 0 °J' ,lcr > denying the application of 

le I lttsbuigh fc West A irgima Kailway Company for authority 

to issue certain capital stock and to assume obligation and liability 
in respect of certain securities of the West Side Belt Railroad Com- 
puny.and is not subject to review in court. 

•>. I hat in the prayer of the hill of complaint reading: “that de¬ 
fendant Interstate Commerce Commission, be restrained and en¬ 
joined from refusing to issue its order in the premises, authorizing 
he issuance of such stock and assumption of obligations by the 
1 ittsbnrgh Company’, plaintiffs seek to have this court substitute 
its judgment for that of the Interstate Commerce Commission in an 

administrative matter as to which the judgment of the Commission 
is final. 

0S , 4 - T| iat section 20 a of the Interstate Commerce Act i» 
valid and constitutional, and the purpose of the hill of com¬ 
plaint, as stated m paragraph 111 thereof, is to restrain defendants 
ln,l ‘ l enforcing the penalties provided for in that section, upon the 
ginunu thaf said section is unconstitutional and void. 

I hat the bill of complaint docs not contain allegations of fact 
sufficient to warrant a court of equity in enjoining defendants from 
prosecuting such action as may be necessary to enforce said penalties. 

o. Jliat plaintiffs and their officers and employees are free to de¬ 
fend such actions as may he brought for the purpose of enforcing 
said penalties by attacking the constitutionality and validity of said 
section, if, and when, such actions are instituted against them 

J. CARTER FORT, 

p J F4.RRELL ^ or ^ n ^ ersfaf e Commerce Commission. 

Of Counsel. 
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99 Filed April *23, 1923. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41118. 

Pittsburgh and West Virginia Railway Company et al., 

Plaintiffs, 

v. 

Interstate Commerce Commission et ah, Defendants. 

Order. 

Upon consideration of the motion of the defendant Interstate 
Commerce Commission to dismiss the Bill of Complaint and the mo¬ 
tion of defendant, Harry M. Daugherty, Attorney General of the 
United States, to dismiss the Bill of Complaint, it is by the Court, 
this 23" day of April, A. I). 1923, 

Ordered, that the said Motions of the said defendants to dismiss 
the Bill of Complaint be and the same are hereby sustained, with 
leave to the Plaintiffs if so advised, to amend their Bill of Complaint 
within ten days. 

WALTER I. McCOY, 

Chief Justice. 

No objection as to form. 

FRANK M. SWACKER, 

Attorney for Plaintiffs. 


100 Filed April 27, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 41118. 

The Pittsburgh & West Virginia Railway Company and West 
Side Belt Railroad Company, Complainants, 

against 

Interstate Commerce Commission and Harry M. Daugherty, 
Attorney General of the United States, Defendants. 

Amendment to Complaint. 

And now, April 27, 1923, complainants, by leave of court, amend 
their bill of complaint, by substituting in the place and stead of the 
prayer therein contained, the following: 
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XXXII. forasmuch, therefore, as your complainants are without 
remedy ui the premises, except in this court of equity, and to the 
end that they may obtain from this honorable court the relief to 
nch they are by right and equity entitled, they respectfully prav 
l a the above-named defendants and each of them be directed full 
due and perfect answer to make to this bill of complaint but not 
under oath, answers under oath of each of them being hereby c\- 
prcsslv waned and that said defendants and each of them be en¬ 
joined and restrained from m any manner enforcing, or attempting 

Till Li, nf0 'u : °’ ° r t ' aUS ? g bc enforc ed, against complainants, 

' ! ,eu ofl,cers - »&n\s, servants, and employees, or any of 

in ™,| !V"? ,h f penalties and forfeitures provided 

n and by the aforesaid Acts of Congress, and from arresting or 

p oset tiling the complainants, their oflieers, agents, servants and 
employees, or any of them, for or on account of any alleged viola- 

or an - v "III'em of said Section 20a of said Act to 
Kcgulate Commerce, or from otherwise interfering with eomplain- 
; 'I'. 11 ' H'e eairying out of said agreement, Exhibit 1 hereof, in the 
acquisition by the I ittsburgh Company of the property of the licit 
Company and the issuance by the Pittsburgh Company of capital 

Sir aSSUm, " ,,,n ° f « in Slid agreement contem- 

Po.ml-, 1 1 , r°, Iu,1<1 , ,ba ! Ih< ; sai(I Section 20a of said Act to 

i f" 1 Commerce is valid but has been improperly construed bv 
(efendant Interstate Coinmerce Commission, then that said defend^ 
ant be lest rained and enjoined from refusing to, and be directed to 
issue its order m the premises authorizing the ism.ance of such lek 
and assumption of obligations by the Pittsburgh Company in com 
foinnfy with the fine and correct construction of said statute 

order 'nno'T! 8 f ' ,rthcr . '. hat ,he - v Rented a restraining 
. - an <l piehminary injunction pending the final hearing and 

decs,on of tins cause, whereby the said defendants and each of 
I hem Ik? enjoined and restrained as hereinbefore prayed, and that 
upon final hearing said injunction be made perpetual 
And that the complainants may have such other and further 

1<>2 premises ° ^ CoUrt ,liay sccni ,ust and equitable in the 
TI w!vy OTMIHNY 1 & WEST VIRGINIA kail. 

WEST SIDE BELT RAILROAD COMPANY, 

By EPANK M. SWACKER. Complainants, 

Their Solicitor. 

M ilkins Building, Washington, D. C. 
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Filed April 27, 1923. 

In the Supreme Court of (lie District of Columbia. 


Equity. No. 41118. 


Tiie Pittsburgh & West Virginia Railway Company and West 
Side Belt Railroad Company, Plaintiffs, 


v. 

Interstate Commerce Commission and Harry M. Daugherty, 
Attorney General of the United States, Defendants. 


Final Decree. 


This cause having come on for hearing on the separate motions 
of the defendant Interstate Commerce Commission and the defend¬ 
ant Harry M. Daugherty, Attorney General of the United States, 
to dismiss the Bill of Complaint herein and the said motions having 
been sustained with leave to the plaintiffs to amend their Bill of 
Complaint, and the said plaintiff's having amended the prayer of 
said Bill of Complaint, and counsel for the respective parties hav¬ 
ing stipulated in open Court that the said motions to dismiss of the 
said defendants should stand as against said Bill of Complaint as 
thus amended, and the motions to dismiss the amended Bill of Com¬ 
plaint having been sustained and plaintiffs having elected in open 
Court to stand upon their Bill of Complaint as thus amended, it is 
by the Court this 27th day of April, A. I). 1923, 
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Adjudged, ordered and decreed that the Bill of Complaint 
as amended be and the same is hereby dismissed with costs 
against the plaintiffs. 

WALTER I. McCOY, 

Chief Justice. 


Fro in the foregoing decree plaintiffs in open Court note an appeal 
to the Court of Appeals of the District of Columbia, and the penalty 
of the bond for costs is fixed at $100. or in lien thereof a cash de¬ 
posit of $50. 

WALTER I. McCOY, 

('kief Justice. 

No objection to form of Decree. 

FRANK M. SWACKER, 

Solicitor for Plaintiffs. 
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Memorandum. 

April 27, 1923. $50 deposited in lieu of undertaking on appeal. 

lor> 1,1 1,10 Supreme Court of the District of Columbia. 
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Attorney General of the United States, Defendants. ’ 

Assignments of Error. 

Filed April 27, 192.°>. 
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1. In denying complainants’ prayer for a preliminary injunction. 
-. n Slanting defendants motion to dismiss the complaint 
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junction restraining the defendants as proved. peimanent m- 

4. In entering judgment dismissing the complaint, 

FRANK M. S\VACKER, 
Solicitor for Complainants. 
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•I. CARTER FORT, 
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3. Notice of Motion for Preliminary Injunction. 

4. Motion of defendant Interstate Commerce Commission to dis¬ 
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to dismiss. 
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10. Designation of Record. 

FRANK M. SWACKER, 
Solicitor for Complainants. 
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Solicitor for Defendant Interstate 

('ommerce Commission. 
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Solicitor for Defendant Ilarrtf .1 1. 

Dauyherti/, At tome// (Jencral. 



108 


PITTS, A W. VA. RY. CO. ET AL. VS. I. C. C. ET AL. 

Supreme Court of the District of Columbia. 




Lmted States of America, 

District of Columbia, ss: 

I, M°rjp| n II. Beach, Clerk of (lie Supreme Court of the District 
Columbia, hereby certify the foregoing pages numbered from 1 
'• 10 , both inclusive, to be a true and correct transcript of the 
lecord according to directions of counsel herein tiled copv of which 
“ ,M . i,dc J"* rt °. f ‘hi** transcript, in cause No. 41118 Tn EaS 

" est Virginia Railway Company and’ 
e.t . nlc licit bail road Company are Complainants and Interstate 
onimeicc Commission uml Harry M DanirlipHv Ah 

In testimony whereof, 1 hereunto subscribe my name and aflix 

Ci,y of dL3£ 

I Seal of Supreme Court of the District of Columbia.] 


!•:. W. 


MORGAN II. BEACH, 

Clerk. 


Lndoived on cover: District of Columbia Supreme Court No 
•>•«< . he Pittsburgh & West Virginia Railway Company et ui’ 
appellants, vs. Interstate Commerce Commission et al dourt of 

.• ™ 1. 1923 IlS“w 


(9283) 


8—3986a 














IN THE 


Coart of Appeals of the District of Columbia. 


In Equity 
No. 3986. 
April Term 1923 


COURT OF APPEALS 
DISTRICT OF COLUMBIA 
FILED 

HUN'8- '1923 

/ CLEWt 


THE PAWV SB S & WEST V1EGI NIA RAILWAY COM¬ 
PANY and WEST SIDE BELT RAILROAD COMPANY, 

Appellants, 

vs. 

MimsTATE COMMERCE COMMISSION and HARRY M. 
AUGHERTY, Attorney General of the United States, 

Appellees. 

brief for appellants. 


frank m. swacker, 

Solicitor for Appellant«, 
Wilkins Building, 
Washington, D. C. 


Printed in the United States by B. H. Tvrr el w o p 

yrrel, Printer, 206-8 Fulton Street, New York. 





INDEX. 


PAGE 

Statement. 1 

Argument.. 9 

Jurisdiction. 9 

Points : 

1 . Section 20a of the Interstate Commerce Act 
is not a regulation of interstate commerce, 
nor within the power of Congress, but is, 
instead, a usurpation of States rights con¬ 
trary to the Tenth Amendment of the Con¬ 
stitution of the United States. 10 

II. Section 20a ot the Interstate Commerce 
Act takes the property of complainants 
without due process of law and without just 

compensation . 47 

Due process of law. 48 

III. The Act is invalid as a delegation of legis¬ 

lative authority contrary to Section 1 of 
the First Article of the Constitution of the 
United States. 52 

IV. Even if valid, the statute has been errone¬ 
ously construed by the Commission. 82 


Conclusion 


94 















11 


Cases Cited. 

page 

Adair v. United States, 208 U. S. 161, 176-180.... lo, 57 
Addyston Pipe & Steel Co., Case, 175 U. S. 211.... 11 

Application of Minneapolis, St. Paul & Sault Ste. 

Marie Ry. Co., Finance Docket 1288,—I. C. C. 73 
Atlantic Coast Line R. R. Co. v. Riverside Mills, 

219 U. S. 202, 203. 25 

Brodnax v. Missouri, 219 U. S. 285. 12 

Central of Georgia Ry Co. v. Railroad Com¬ 
mission, 161 Fed. Rep. 925, 961. 9 

Chicago Life Ins. Co. v. Needles, 113 L. S. 574, 

579, 580 . 43 

Children’s Hospital v. Adkins, 284 Fed. Rep. 613, 

615; affd.—U. S.—, Apl. 9, 1923.9, 58, 75 

Cummings v. National Bank, 101 U. S. 153. 9 

Dartmouth College v. "YY oodward, 4 \V heat. 517. .30, 44, 51 
Davis & Farnum Mfg. Co. v. Los Angeles, 189 U. S. 

207, 217, 218. 9 

Dobbins v. Los Angeles, 195 U. S. 223, 241. 9 

Engel v . O’Malley, 219 U. S. 128. 12 

Erie R. R. Co. v. Williams, 233 U. S. 685, 704, 705. 20 

Ex Parte Young, 209 U. S. 123, 161, 162. 9 

Fayerweather v. Rich, 195 U. S. 276, 297, 298. 60 

Field v. Clark, 143 U. S. 649, 697-700. 65 

Galpin v. Page, 85 U. S. 350, 368, 369. 58 

Gibbons v. Ogden, 9 Wheat. 1. H 

Hammer v. Dagenhart (Child Labor Cases), 247 

U S 251. 9,20 

Hepburn v. Griswold, 75 U. S. 603, 616-618. 27 

In re Ralirer, 140 U. S. 545. 65 

Interstate Commerce Commission v. Cincinnati, 

N. O. & T. P. R. Co. (Maximum Rate Cases), 

167 U. S. 479, 505. 65 


\ 






















PAGE 


111 


In ooo S T^ e c C ° mm - rCe Commissi on v. Diffenbaugh, 

222 U. S. 42; 176 Fed. Rep. 409, 418. 82 

nter sta t e Gcmmeree Commission v. Goodrich 

r° ’ 224 U ' S ' m ’ ai - 212 ’ 2». 215.... 63 

Interstate Commerce Commission v. Louisville & 

Nashville Railroad, 227 U. S. 88 . g 2 

Louisville & Nashville Railroad v. Greene, 244 

Louisville & Nashville Railroad v. Kentucky, 161 

U - S ‘ 677 . 35,90 

Merchants Exchange v. Knott, 212 Mo. 616 

(Opinion 641), 111 s. W. 565. fifi 

M ^ ger °l Subsidiary Companies with Boston & 

Maine, 76 I. C. C. 797 . 8q 

M 148°Ts el 312 NaVigati ° n C °' *' Un ' ted State ^ 

.51, 54 

Nathan v. Louisiana, 8 How. 73 . , 9 

National T ube Co. v. United States, 272 Fed. 

Rep. 735 . 

N - g 0 2 5 Life Ins ' Co - Deer Lodge County,'231 

N( ; r Q t ? hern Securities Co. v. United States, 193 U. S. 

. 39 

Osborn v. Bank, 9 Wheat. 738,843,868. 9 

Paul v. Virginia, 8 Wall. 168. 19 

P oo P In S Railroad v - Memphis Railroad, 10 Wall 
oo, 50.. 

Philadelphia Co. v. Stimson, 223 U. S. 605, 619_ 6 g 

Ruppert v. Caffev, 251 U. S. 264, 281. 9 

Sinking Fund Cases, 99 U. S. 700, 716-718, 719-723 31 

Smyth v. Ames, 169 U. S. 466, 544-547. 29 

Stock of Delaware, Lackawanna & Western Rail 
road, 67 I. C. C. 426, 433 . fi7 fi _ 

Stoutenbergh v. Hennick, 129 U. S. 141, 147 .. ’ ’ ' ’ g5 




















PAGE 

82 

9 


Tap Line Cases, 234 U. S. 1. 

Truax v. Raich, 239 U. & 33, 37, 38 


United States v. Cohen Grocery Co., 255 U. S. 81, 

89-93 . 70 

United States v . Knight, 156 U. S. 1. 12 

United States v. Pennsylvania R. R. Co., 242 U. S. 

208 237 238 . 82 

United States v. Reese, 92 U. S. 214, 219, 221. 81 

United States v. Trans-Missouri Freight Assn., 

166 U. S. 290, 318. 88 

Ware & Leland v. Mobile County, 209 U. S. 405.... 12 

Wayman v. Southard, 10 Wheat. 1, 43, 46. 65 

Wichita R. R. & L. Co. v. Public Utilities Com¬ 
mission,—U. S.—; 67 Law Ed. 52, 57. 70 

Williams v. Fears, 179 U. S. 270. 12 

Yick Wo v. Hopkins, 118 U. S. 356, 370-374. 80 

Text-Books Cited. 

Cooley’s Constitutional Limitations (7th ed.), 

pp/391; 163. 51,65 

House Document No. 256 of 62nd Congress, 2nd 
Session. 45 

4 Michie’s Encyclopedia of U. S. Sup. Ct. Rep., 

260, 261; 274. 27,68 

5 Michie’s Encyclopedia of U. S. Sup. Ct. Rep., 

512, 513; 515 .. 49,50 


1 Roberts’ Federal Liabilities of Carriers, pp. 

48-51. 

Ruling Case Law, Vol. 6, p. 166, sec. 166. 


24 Stat. L. 379. 

25 Stat. L. 855. 

36 Stat. L. 556. 

41 Stat. L. 494 ; 456.. 




Statutes. 























IN THE 


COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

No. 398(>. 

April Term, 1923. 


The Pittsburgh & West Virginia Railway Company and 
West Side Belt Railroad Company, 

Appellant ft, 


vs. 


Interstate Commerce Commission and Harry M. 
Daugherty, Attorney General of the United States, 

Appellees. 


BRIEF FOR APPELLANTS. 
Statement. 


This is an appeal from a decree (without opinion) of 
the Supreme Court dismissing the bill on motion of ap¬ 
pellees, who are hereinafter referred to as defendants 
and the appellants as complainants. 

i he bill is to enjoin the defendants, who are specially 
charged with enforcement of the Act to Regulate Com 
merce, from interfering with complainants in the carrying 
out ot an agreement upon the ground that the amend¬ 
ments to said Act upon which the defendants intend to 
proceed are unconstitutional, and if, or in so far as, valid, 

have been improperly construed by the defendant Com- 
mission. 
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Complainant The Pittsburgh & West Virginia Rail¬ 
way Company (hereinafter called the Pittsburgh Com¬ 
pany) owns the entire capital stock of complainant West 
Side Belt Railroad Company (hereinafter called the 
Belt), amounting to $1,080,000, and from time to time 
has made advances to it for construction purposes, 
amounting in the aggregate to something over $0,000,000, 
for which it now holds the interest-bearing notes of the 
Belt. 

Under date of September 21, 1920, the complainants 
entered into an agreement for the purchase bv the Pitts¬ 
burgh Company of the property of the Belt; payment to 
be made by the issuance and delivery by the Pittsburgh 
Company of $7,400,000 par value of its stock, such stock 
to be accepted back by it in liquidation of the notes and 
exchange of the existing stock of the Belt, the Belt to 
be thereupon dissolved. In other words, the purpose is 
to transfer the Belt’s property to the Pittsburgh Com¬ 
pany, dissolve the Belt corporation, and issue stock of 
the Pittsburgh Company in an amount equal at par to 
the value of the Belt’s property. 

The complainants are authorized by their charters, 
the laws of the States of their creation, and authority 
of the Public Service Commission of Pennsylvania, to 
consummate the transaction. 

By the Transportation Act, 1920, the Interstate Com¬ 
merce Act was amended to place jurisdiction in the Inter¬ 
state Commerce Commission over carriers subject to the 
Act, in the following respects (so far as pertinent here): 

(1) By Section 1 (18), making authority of the Com¬ 
mission prerequisite to the acquisition of one line of rail¬ 
road bv another; 

(2) By Section 5, paragraphs (2) to (8) inclusive, 
authorizing consolidations of railroads notwithstanding 
any prohibitions of law, either State or Federal, pro¬ 
vided such consolidations are in harmony with a gen- 


eral plan to be formulated by the Commission, and pro- 
vided further that the total stocks and bonds outstanding 
as a result of a consolidation shall not exceed the physical 
value of the property used for transportation embraced 
wit in the consolidation, such value to be ascertained 
bv the Commission under the provisions of Section 19a 
of the Act; and 

(3) By section 20a, restricting under severe penal¬ 
ties the issuance of capital stock or bonds by common 
carriers except upon approval of the Commission. 

In view ot this legislation, the complainants, on 
November 26, 1920, filed two applications with the Com¬ 
mission: one under Section 1 (18) for authority for the 
Pittsburgh Company to acquire the property of the Belt; 
and the other under Section 20a for authority of the 
Pittsburgh Company to issue the requisite capital stock 
to carry out the agreement. 

On June 21, 1921, the Commission denied the appli¬ 
cation for acquisition, holding, for reasons undisclosed, 
that Section 1, paragraph (18), did not apply to lines 

of railroad which were in operation prior to the effective 
date of the legislation. 

Following that decision, on December 10, 1921, the 
Commission denied the application to issue capital stock, 
upon the finding that the authority sought was not for 
a “lawful object” (that being a condition of its approval 
specified in Section 20a), because it was prerequisite to 
the purchase that the Commission’s authorization there¬ 
of be obtained under Section 5. 


Thereupon on January 17, 1922, another application 
was filed for authority to acquire under Section 5, and 
the application for authority to issue the stock reopened. 
But, on February 6, 1923, the Commission denied both 
of these applications, for the reasons set forth in its 

opinion (Bill, Appendix D, which will be dealt 

with hereinafter. 
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The transaction between the complainants was pur¬ 
posely made a purchase rather than a consolidation, for 
technical reasons under the Pennsylvania statutes and 
in order to obviate a large expense which w r ould have 
been incident to a consolidation rather than a purchase, 
all of which was shown to the Commission in detail. It 
was the view of the Commission, j^pwever, as disclosed 
by its opinion (Bill, Appendix C, that the term 

44 consolidation ”, as used in Section 5 of the Act, was 
not used in its technical sense, but in a broad sense, such 
as would embrace the proposed transaction. 

It will be noted by reference thereto that Section 5 
(6) merely provides that 

4 4 it shall be lawful for two or more carriers 

* * * to consolidate their properties * * * under 
the following conditions” * * * and upon their 
meeting such conditions 44 (8) * * * they are hereby 
relieved from the operation of the antitrust laws 

* * * and all other restraints or prohibitions by 
law, state or federal * # V* 

Notwithstanding that this language is clearly per¬ 
missive and a relief, upon certain conditions, from legal 
restraints upon carriers coming under such restraints, 
the Commission construed it as prohibiting all consolida¬ 
tions by any carriers without compliance wth the con¬ 
ditions set forth in Section 5 {md authorization by the 
Commission (Bill, Appendix 

It is the contention of the complainants that this 
Section, both by its terms and purpose, which was to 
foster a general plan of consolidation to be worked out 
by the Commission, merely authorizes carriers which 
otherwise could not consolidate, due to legal restraints, 
to do so upon their willingness to meet the conditions 
set forth in the Section, the principal of which are that 
the consolidation shall be in harmony with the Commis¬ 
sion’s general plan of consolidation, and that the stocks 
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and bonds of the consolidated corporation shall not ex¬ 
ceed the physical value, as determined by the Commis- 
smn of the property used for railroad purposes. 

Many carriers have investments in non-transporta- 
lon property, such, for example, as Liberty bonds, 
stocks lands, coal properties, etc., and in many cases 
have legally issued their own stocks or bonds with re¬ 
spect to such investments, the aggregate of their stocks 
and bonds m such cases of course exceeding the invest¬ 
ment m physical property used for transportation pur- 

pOSGS. 

The effect of this amendment, as contended by com¬ 
plainants, is to permit, for example, such lines which 

b f P ai ; aIlel - and therefore competing, presently 
inhibited by law, to consolidate, notwithstanding such 
inhibition, provided, first, the consolidation would be in 

TTl r th the Commissio »’s general plan, and sec¬ 
ond, that they would be willing to reduce their outstand¬ 
ing capitalization to the basis of the physical property 
used for transportation only, and have no capitaliza- 
tion outstanding with respect to non-carrier investments. 

The contention of the Commission, however, as dis¬ 
closed by its opinion, is that the intent of this Section 
is to prohibit all consolidations, whether presently in¬ 
hibited or not, unless they come within the conditions 
that they are in harmony with the general consolidation 

p aa ’ and that the resultant capitalization outstanding 
shall not exceed the physical value of the transporta- 
tion property as ascertained by the Commission. 

This construction means, first, that no consolidation 
may be accomplished, however meritorious, until the 
Commission shall have completed its general plan of 
consolidation and until it shall have completed its 
physical valuations of the properties proposed to be 
consolidated (which may mean years), and second, that 
m any case where a carrier may have capitalization 
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presently outstanding with respect to non-carrier invest¬ 
ments, even though such capitalization may have been 
lawfully issued and the investments lawfully made under 
authority of the States creating the corporations, and 
long before the passage of the Transportation Act,— 
it may issue no further capitalization, even for the pur¬ 
pose of acquiring transportation property entirely in 
harmony with the law as it now stands, until and unless 
it is willing to forego or exclude from its aggregate 
capitalization that theretofore issued with respect to non¬ 
carrier property. In other words, that, although one 
carrier may have lawful authority to acquire the prop¬ 
erty of another, and although such acquisition be in 
harmony with the proposed plan of general consolida¬ 
tion, and although it is proposed to issue capital stock 
only to the amount of the value of the transportation 
property to be acquired, nevertheless such stock may 
not be issued if there is any capitalization already out¬ 
standing with respect to non-carrier property, without 
first deducting such capitalization from that proposed. 

Section 20a provides that the Commission may au¬ 
thorize issuance of stock or other securities by a carrier 
only if it finds that the issue 

“(a) is for some lawful object within its cor¬ 
porate purposes, and compatible with the public 
interest, which is necessary or appropriate for or 
consistent with the proper performance by the 
carrier of service to the public as a common car¬ 
rier, and which will not impair its ability to per¬ 
form that service, and (b) is reasonably neces¬ 
sary and appropriate for such purpose.’ , 

By its last opinion (Appendix D), the Commission 
seems to have shifted its ground somewhat from that set 
forth in the opinion Appendix C, in reaching a conclu¬ 
sion that the proposed issue “ would not be in the public 
interest”, without however overruling, as pointed out 
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in Commissioner Potter’s dissenting opinion, the previ¬ 
ous decision with respect to the applicability of Section 

\ ^conclusion that it “would not be in the public 
intei est involves, as complainants contend, a miscon¬ 
struction of Section 20a, and is arrived at by applying 
the conditions set forth in Section 5 to the application! 
and further, is based upon an alleged physical valuation 
which was not offered in evidence nor, so far as com- 
p amants are advised, received under oath, and which 
has never been tentatively or finally made by the Com¬ 
mission, and the consideration of which by the Com¬ 
mission upon the application was not known of by the 

complainants until learned from the Commission’s 
opinion. 

The last opinion of the Commission clearly discloses 
that it construes the phrase “and compatible with the 
pu ic interest”, in Section 20a, as wholly unrelated to 
its context and that under it the Commission may grant 
or withhold authority to issue securities, based solely on 
its i onception of whether or not the proposed issue is “in 
the public interest”; and that it may set up as a stand¬ 
ard of what is the public interest the conditions and limi¬ 
tations set forth in Section 5 upon permissive consolida¬ 
tions otherwise prohibited by law. 

It will be here contended that this construction of 
that phrase is entirely erroneous; that the phrase in fact 
relates to the word “object” in the phrase preceding it, 
and that, as so construed, the only question open to the 
consideration of the Commission concerning public in- 

S n S iA F the ° hject intended t0 be accomplished 
(of which the issuance of stock is an incident) is com- 
patible with the public interest. 

over r P ! ai ," a "‘ S eanlestly insist tha ‘ there is no actual 

Z ! n I' 0 " proposed; and that the supposititious 
It Tf'fr" assumed by the Commission as the 
asis of lts finding, was reached only by disregarding 
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non-transportation assets of complainants far exceeding 
in actual value, their book value, and by the further con¬ 
sideration of an alleged physical valuation of the Belt’s 
property aiiutule the record, which complainants never 
had an opportunity to see, cross-examine, or rebut, and 
which complainants insist is erroneous. 

As pointed uiff by Commissioner Lewis’ dissenting 
opinion (Bill, pr%5; concurred in by Commissioners Pot¬ 
ter and Daniels), the decision of the Commission 

‘‘places the carriers under the implication of ex¬ 
cessive capitalization” 

and 

‘‘does not present a correct picture of the situa¬ 
tion.” 

As the statute authorizes the Commission to grant a 
hearing or not “as it sees fit”, apparently it is within 
the letter of the law in going outside the record. 

It is contended in any event that Section 20a is un¬ 
constitutional and invalid, for the following reasons: 

(a) It is not a regulation of commerce, but an at¬ 
tempt to regulate the corporate affairs of corporations 
created by the States—a power not delegated to Con 
gress, and therefore an enactment violative of the Tenth 
Amendment. 

(b) It takes the property of complainants without 
due process of law and without just compensation, in 
that the section provides that a hearing may or may not 
be accorded by the Commission “if it sees fit”. And even 
if the taking could be deemed to be a means to the regu 
lation of commerce, no provision is made for compensa¬ 
tion for the taking of complainants’ property. 

(c) If the act is correctly construed by the Commis 
sion as authorizing it to withhold its approval of the is 
suance of securities upon any grounds which it con- 
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siders not to be “in the public interest”, it is so vague 

and without standard as to be a delegation of legislative 

power contrary to Section 1 of Article I of the Consti- 
tution. 


ARGUMENT. 


JURISDICTION. 


Sec ion 12 (25 Stat. L. 855) and Section 16, para¬ 
graph (10) (24 Stat. L. 379) of the Act to Regulate Com¬ 
merce specially charge the defendants with its enforce- 
ment. 

That there is jurisdiction in equity and that injunc¬ 
tion is the proper remedy, is thoroughly settled. 

Osborn v. Bank, 9 Wheat. 738, 843, 868. 
Cummings v. National Bank, 101 V. S. 153. 

Davis Farnum Mfg. Co. v. Los Angeles, 
189 V. S. 207, 217, 218. 

Dobbins v. Los A ngeles, 195 U. S. 223, 241 
Ex Parte Young, 209 V. S. 123, 161, 162. 
Philadelphia Co. v. Stimson, 223 U S 605 619 
Truax v. Raich, 239 U. S. 33, 37, 38. ' ’ 

Louisville & Nashville R. R. v . Greene, 244 V 
S. 522, 531. 

Hammer v. Dagenhart, 247 U. S. 251. 

Jacob Ruppert v. Caff eg, 251 V. S. 264, 281. 

Central of Georgia Ry. Co. v. R. R. Commission, 
161 Fed. Rep. 925, 961. 

Children's Hospital v. Adkins, 284 Fed. Rep. 
613 , 615 ; affd. u. S. Apl. 9, 1923. 
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POINTS. 

I. 

Section 20a of the Interstate Commerce Act is not a 
regulation of interstate commerce, nor within the power 
of Congress, but is, instead, a usurpation of States rights 
contrary to the Tenth Amendment of the Constitution 
of the United States. 

The excuse for the length of this brief is the far- 
reaching effect of the legislation in question, which, il 
valid, voids constitutional provisions of at least sixteen 
States and important statutory legislation of practically 
every' State in the Union. 

With but one or two important exceptions, all of the 
railroad corporations in the country were organized and 
created under State laws and are subject to the consti¬ 
tutions or laws of the States of their creation in respect 
to their charter powers, security issues and other cor 
porate rights and powers. So far as the commerce con¬ 
ducted by them is concerned, they are of course subject 
to federal regulation as to that which is interstate, and 
to State regulation as to the intrastate. 

The Transportation Act, 1920 (41 Stat. L. 456), 
amended the Act to Regulate Commerce, by adding 
(among other things) Section 20a thereto, which in sub¬ 
stance prohibits the issuance, by any common carrier 
subject to the Act, of any capital stock or bonds without 
prior approval of the Interstate Commerce Commission; 
provides that any securities issued without such ap¬ 
proval shall be void; provides that an innocent purchaser 
of securities so made void may rescind or recover dam¬ 
ages; and provides penalties of fine and imprisonment 
for issuance without such authority, and, finally, that the 
jurisdiction conferred upon the Commission shall be ex- 



11 


elusive and plenary, and that such issuance may be made 

upon such approval without authority from any other 
source. 

In other words, the Act intends and attempts to take 

rom the States creating the corporations the authority 
heretofore vested in such States respecting control of 
security issues, and to vest plenary authority in respect 
thereto in the Interstate Commerce Commission. 

Under this Point it will be argued that the legislation 
is beyond the power of Congress under the commerce 
c ause of the Constitution, and, being an encroachment 
upon the rights of the States to control such affairs of 
corporations of their creation, is contrary to the Tenth 
Amendment. 

The supposed authority of Congress to legislate upon 

the subject is under the commerce clause of the Consti¬ 
tution, to wit: 

‘‘the power to regulate commerce with foreign na¬ 
tions and among the several States and with the 
Indian tribes.” 

The word “commerce” is not defined by the Constitu¬ 
tion but it was early defined by the Supreme Court in 
Gibbons v. Ogden, 9 Wheat. 1, as meaning not merely ex¬ 
change of or trade in goods; that it embraced transporta¬ 
tion, navigation and commercial intercourse. 

A definition frequently approved is that given by the 

Supreme Court in the Addyston ripe & Steel Co. case 
175 V. S. 211 . ’ 

“Commerce with foreign nations and among the 
States, strictly considered, consists in intercourse and 
traffic, including in these terms navigation and trans¬ 
portation and the transit of persons and property, as well 
as the purchase, sale and exchange of commodities.” 

It has been held by the Supreme Court of the United 
States that insurance is not commerce, because it is not 
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the subject of trade and barter nor of commodities to be 
shipped or forwarded from one State to another. 

Paul v. Virginia, 8 Wall . 168. 

N. Y. Life Insurance Co. v. Deer Lodge County, 
231 U. S. 495. 

Brokerage is not commerce. 

Ware & Leland v. Mobile County, 209 U. S. 405. 

Manufacturing is not commerce. 

United States v. Knight, 156 U. S. 1. 

A labor agency is not commerce. 

Williams v. Fears, 179 U. S. 270. 

The sale of stocks and bonds is not commerce. 

Brodnax v. Missouri, 219 U. S. 285. 

Dealing in bills of exchange is not commerce. 

Nathan v. Louisiana, 8 Ilow. 73. 

Receiving deposits, even though for subsequent re¬ 
mittance abroad, is not commerce. 

Engel v. O’Malley, 219 U. S. 128. 

Clearly the legislation in question is in no sense a 
direct regulation of commerce, because there is no com¬ 
merce involved in the issuance of securities. 

Any regulation by Congress purporting to be made 
under authority of the commerce clause of the Constitu¬ 
tion must have some real and substantial connection with 
interstate commerce in order to be sustained. 

“Sec. 13. Federal Laws and Regulations En¬ 
croaching upon Powers of the States over their In- 
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ternal Affairs, Invalid. The power of regulation 
conferred on Congress by the commerce clause, is 
limited to commerce with foreign nations, among 

WheTThT states and with the Indian tribe S g 

stntntL f ro / oro ’ Congress undertakes to enact a 
statute which can only be valid as a regulation of 

•TiT’ limited t0 the sub Ject matters 

-S f J 1 -! 1 " 1 the comme rcc clause. If it is not 
so limited, it is in excess of the powers of Con- 

fern?/ T'-'* 1 !, WeI1 se,tled that to all their in- 
wh^h H ffa ' rS ’ the stat ? s retain their police powers, 
hicli they, as sovereign nations, possessed prior 

to the adoption of the national Constitution ex- 

tZ Tr r ."' ere / ran,( ; d to the nation. Coving- 

904 38 I B vl? g Q*9°i'/« Com rZ 0nwealth ’ 154 u - S. 
M L - 962, 14 Sup. ct. 1087; Patterson v 

Commonwealth, 97 U. S. 501 94 T PYl m k’. 

Putted States v. Shauver, 214Fed 154- United 
States v. Boyer, 85 Fed. 425. ’ d 

“If a national statute establishes a regulation 

or P attemnts° fo ° r t0 commerce at anoints, 

or attempts to govern commerce whollv between 

citizens of the same state, it is an exercise of a 

Coneress 0t h C ° ,lfided f ° Con " ress ' Por example, 
Congress has no power to prohibit the sale of a 

particular commodity or to prohibit trade within 

Wal 11 7u ( ^ lf : d Statesv - 9 

said - 1 Tbit'P ’ C. Fd. 593, in which the court 

merce yvi h / ""'”'° S '\ laS p,,wer to re £ulate com- 
erce with foreign nations and among the several 

States, and with the Indian tribes, the Constitution 

expressly dec ares. But this express grant of 

pcmei to regulate commerce among the States has 

always been understood as limited by its terms- 

with The v T t,,al , d ? mal of ai, y Power to interfere’ 
with the internal trade and business of the sen- 

arate States; except, indeed, as a necessarv and 

othe P r n means f ° r ca , rrym " into execution ' some 
other pover expressly granted or vested ’) • nor 

Tf a fhe°inf eSS i reqUire ® Hcense f,,r the carrying on 
of the internal commerce of a state. A con4es 

sional enactment prescribing the liability of an in- 
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terstate carrier to those of its employes who are 
engaged wholly in intrastate commerce, or in work 
having no substantial connection with or real re¬ 
lation to interstate commerce, is beyond the power 
of the federal government. Employers’ Liability 
Cases , 207 U. S. 463, 23 Sup. Ct. 141, 52 L. Ed. 297, 
in which Mr. Justice hite said: ‘The act then 
being addressed to all common carriers engaged in 
interstate commerce, and imposing a liability upon 
them in favor of any of their employes, without 
qualification or restriction as to the business in 
which the carriers or their employes may be en¬ 
gaged at the time ol the injury, of necessity in¬ 
cludes subjects wholly outside of the power of Con¬ 
gress to regulate commerce.’ A regulation pre¬ 
scribed by the Secretary of Agriculture under a 
federal statute authorizing him to prevent the 
spread of contagious and infectious diseases 
among livestock applying to intrastate commerce, 
is invalid. 

####**** 

Sec. 14. Federal Regulations to be Valid Must 
Have Real or Substantial Connection with Inter¬ 
state Commerce. The power of Congress under 
the commerce clause to regulate interstate com¬ 
merce is not without other limitations. If a na¬ 
tional law passed pursuant to the constitutional 
grant is not, in a real and substantial sense, a regu¬ 
lation of commerce, it is in excess of the constitu¬ 
tional power of Congress. All rules prescribed for 
the conduct of interstate commerce, in order to be 
within the competency of Congress under its power 
to regulate commerce among the states, must have 
some real or substantial relation to or connection 
with the commerce regulated; but when a particu¬ 
lar subject matter is within the legislative power 
of Congress to regulate, the extent of the regula¬ 
tion depends upon the nature and character of the 
subject and what is appropriate to its regulation. 
Congress, as an incident to its power to regulate 
commerce, may adopt not only means necessary 
but convenient to its exercise including means 
having the quality of police regulations. For ex- 
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i^h!rtc l h ° Ugh the power to re gulate commerce 
Zb the P ° Wer t0 Prescribe the rules bywS 
such commerce must be governed, and a law dS 
cretion must necessarily be given to + 

select the means to be employed in such regulation* 
there is no substantial or real connectionCeTn 

iza«in°mJ m th ° ye ’ 8 membershi P in a labor organ- 

merce and h?" of interstate com- 
inflw * hei ! ce > a federal statute prohibiting an 
interstate carrier from discharging an emnlove he 

invalid/’^ 18 membershi P in a labor organization^ 
1 pp l> Z% FederaJ Liabilities of Carriers, 

autho h rHy° reg01ng t6Xt ^ SUpported h >' an abundance of 
So it was held that a federal statute attempting to 

merce todTsT 8 railr ° ad engaged in interstate com¬ 
merce to discharge an employee because of membership 

n a labor union, was not a regulation of commerce S 

o any real or substantial relationship thereto, in 

Adair v. United States, 208 U. S. 161, 176-180, 
where the Court said: 

As the relations and the conduct of 
parties towards each other was not controlled bv 
' ^nntract other than a general agreement on 
one side to accept the services of the employe and 
a general agreement on the other side to render 
services to the employer-no term being fixed for 
the continuance of the employment-Congress 
could not, consistently with the Fifth Amendment 

TjZZh Cnm ? against the United States to dis¬ 
charge the employe because of his being a member 
of a labor organization. g memDer 

“But it is suggested that the authority to make 
it a crime for an agent or officer of an interstate 
carrier, having authority in the premises from his 
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principal, to discharge an employe from service 
to such carrier, simply because of his membership 
in a labor organization, can be referred to the 
power of Congress to regulate interstate com¬ 
merce, without regard to any question of personal 
liberty or right of property arising under the 
Fifth Amendment. This suggestion can have no 
bearing in the present discussion unless the stat- 
ute, in the particular just stated, is within the 
meaning of the Constitution a regulation of com¬ 
merce among the States. If it be not, then clearly 
the Government cannot invoke the commerce 
clause of the Constitution as sustaining the in¬ 
dictment against Adair. 

“Let us inquire what is commerce, the power 
to regulate which is given to Congress! 

“This question has been frequently pro¬ 
pounded in this court, and the answer has been 
—and no more specific answer could well have 
been given—that commerce among the several 
States comprehends traffic, intercourse, trade, 
navigation, communication, the transit of persons 
and the transmission of messages by telegraph— 
indeed, every species of commercial intercourse 
among the several States, but not to that com¬ 
merce ‘completely internal, which is carried on 
between man and man, in a State, or between dif¬ 
ferent parts of the same State, and which does 
not extend to or affect other States.’ The power 

TO REGULATE INTERSTATE COMMERCE IS THE POWER 
TO PRESCRIBE RULES BY WHICH SUCH COMMERCE MUST 

be governed. Of course, as has often been said, 
Congress has a large discretion in the selection or 
choice of the means to be employed in the regu¬ 
lation of interstate commerce, and such discre¬ 
tion is not to be interfered with except where that 
which is done is in plain violation of the Consti¬ 
tution. Northern Securities Co. v. United States , 
193 U. S. 197, and authorities there cited. In this 
connection we may refer to Johnson v. Railroad, 
196 U. S. 1, relied on in argument, which case 
arose under the act of Congress of March 2, 1893, 
27 Stat. 531, c. 196. That act required carriers 
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™f aged interstate commerce to equip their 
cars used in such commerce with automatic 

moth-e? wi’t't a° ntlnu0U f b , rakes ’ a "d their loco- 
'V th d r ivin « wheel brakes. But the act 
upon its face showed that its object was to nrn 

railroads Safe | y .^ employes and travelers upon 
ail roads, and this court sustained its validity 

up™ the ground that it manifestly U reference 

S erv ( iS f : i e :’T er r al , ld was ealeu,at ed to sub- 
, ,. n * ei ests of such commerce bv affording 

J echo " to employes and travelers' It was 
between A the H or E tv WAS A substantial connection 

THE ACT .v, S0UGHT T0 BE ATTAINED BY 

that OBivcT q? - MEANS PB0VIDED T0 accomplish 

ity Cases *07 TT Q a to - Employers’ Liabil- 

term In Vw nF' fi, 463 ’ d ® cided at the present 
•. J" that ease the court sustained the author- 

f Congress ’ u ”der its power to regulate inter- 
. tate commerce, to prescribe the rule of liabilitv 
as between interstate carriers and its employes 
n such interstate commerce, in cases of personal 

by employes "Me actually en¬ 
gaged in such commerce. The decision on tv,;. 

th\'t char PlaC<3d ° n the gronnd that A RULE OF 
AT ( HARACTER WOULD HAVE DIRECT REFERENCE TO 

tlfrf C f° NDU< L T OF . i . n . terst ate commerce, and would 
lerefore, be within the competency of Congress’ 

to establish for commerce among the States 8 but 

MANIFESTLY, ANY RULE PRESCRIBED FOR THE cotj 
DUCT OF INTERSTATE COMMERCE, IN ORDER TO BF 
w.thin THE COMPETENCY OF CONGRESS UNDER ITS 
1 OH ER TO REGULATE COMMERCE AMONG THE STATES 

MUST have some real or substantial relation to 
OR CONNECTION WITH THE COMMERCE REGULATED 

thero'hef P ° SS,ble legal or iogical connection is 
there between an employe’s membership in a labor 

organization and the carrying on of interstate 

commerce? Such relation to a labor organization 

cannot have, m itself and in the eve of the law 

am bearing upon the commerce with which the’ 

employe is connected by his labor and services 

Labor associations, we assume, are organized for 
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the general purpose of improving or bettering the 
conditions and conserving the interests of its 
members as wage-earners—an object entirely 
legitimate and to be commended rather than con¬ 
demned. But surely those associations as labor 
organizations have nothing to do with interstate 
commerce as such. One who engages in the serv¬ 
ice of an interstate carrier will, it must be as¬ 
sumed, faithfully perform his duty, whether he be 
a member or not a member of a labor organiza¬ 
tion. His fitness for the position in which lie 
labors and his diligence in the discharge of his 
duties cannot in law or sound reason depend in 
any degree upon his being or not being a member 
of a labor organization. It cannot be assumed 
that his fitness is assured, or his diligence in¬ 
creased, by such membership, or that he is less fit 
or less diligent because of his not being a member 
of such an organization. It is the employe as a 
man and not as a member of a labor organization 
who labors in the service of an interstate carrier. 
Will it be said that the provision in question had 
its origin in the apprehension, on the part of Con¬ 
gress, that if it did not show more consideration 
for members of labor organizations than for 
wage-earners who were not members of such or¬ 
ganization, or if it did not insert in the statute 
some such provision as the one here in question, 
members of labor organizations would, by illegal 
or violent measures, interrupt or impair the free¬ 
dom of commerce among the States? We will not 
indulge in any such conjectures, nor make them, 
in whole or in part, the basis of our decision. We 
could not do so consistently with the respect due 
to a coordinate department of the Government. 
We could not do so without imputing to Congress 
the purpose to accord to one class of wage-earners 
privileges withheld from another class of wage- 
earners engaged, it may be in the same kind of 
labor and serving the same employer. Nor will 
we assume, in our consideration of this case, that 
members of labor organizations will, in any con¬ 
siderable numbers, resort to illegal methods for 
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accomplishing any particular object they have in 

»10W • 

“Looking alone at the words of the statute for 
the purpose of ascertaining its scope and effect, 
and of determining its validity, we hold that there 
is no such connection between interstate commerce 
and membership in a labor organization as to 
authonze Congress to make it a crime against the 
United States for an agent of an interstate car¬ 
rier to discharge an employe because of such mem- 
ership on Ins part. If such a power exists in 
Congress it is difficult to perceive why it might 
not, by absolute regulation, require interstate car- 
ners, under penalties, to employ in the conduct 
or its interstate business only members of labor 
organizations, or only those who are not members 
ot such organizations—a power which could not 
7 recognized as existing under the Constitution 

r ^ Illte 1 c States \ No such rule of criminal 
iabilit\ as that to which we have referred can be 
regarded as, in any just sense, a regulation of in- 
terstate commerce. We need scarcely repeat what 
tins court has more than once said, that the power 
to regulate interstate commerce, great and para¬ 
mount as that power is, cannot be exerted in vio¬ 
lation of any fundamental right secured by other 
provisions of the Constitution. Gibbons v. Ogden. 

9 ™V: at - 1 > 196 ’ Lottery Case, 188 U. S. 321, 353.’ 

It results, on the whole case, that the pro¬ 
vision of the statute under which the defendant 
was coimcted must be held to be repugnant to the 
j-ifh Amendment and as not embraced by nor 
within the power of Congress to regulate inter¬ 
state commerce, but under the guise of regulating 
interstate commerce and as applied to this case 
it arbitrarily sanctions an illegal invasion of the 
personal liberty as well as the right of pronertv 
of the defendant Adair.” 


So it was held that a State law requiring an interstate 
carrier to pay semi-monthly, was not a regulation of 
interstate commerce affecting it only indirectly, in 
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Erie Railroad Co. v. Williams, 233 U. S. 685 , 704, 705, 
where the Court said: 

“The next contention of plaintiff is that the 
cost of paying twice a month is a direct burden 
on interstate commerce. It is not necessary to 
review and compare the cases in which this court 
has pointed out the difference between a direct 
and indirect burden of state legislation upon in¬ 
terstate commerce or the power of the States in 
the absence of regulation by Congress. It is 
enough to say in the present case that Congress 
has not acted, and there is not, therefore, that 
impediment to the law of the State; nor is there 
prohibition in the character of the burden. The 
effect of the provision is merely administrative 
and so far as it affects interstate commerce it does 
so indirectly. ’ ’ 

And again, in the Child Labor Cases (Hammer v. 
Dagenhart, 247 V. S. 251), it was held that Congress in 
prohibiting the movement of child-made goods exceeded 
its power, in that the act w T as not a regulation of com¬ 
merce. This case is important in the distinctions it 
draws concerning the power of prohibition as a regu¬ 
lation as between traffic inherently vicious, which quality 
is the ground of exception, and transportation of in¬ 
nocuous articles. 

The following is from the opinion of the Court in that 
case: 


“In Caminetti v. United States, 242 U. S. 470, 
we held that Congress might prohibit the trans¬ 
portation of women in interstate commerce for 
the purposes of debauchery and kindred purposes. 
In Clark Distilling Co. v. Western Maryland Ry. 
Co., 242 U. S. 311, the power of Congress over the 
transportation of intoxicating liquors was sus¬ 
tained. In the course of the opinion it was said: 
‘The power conferred is to regulate, and the very 
terms of the grant would seem to repel the con- 
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tention that only prohibition of movement in in¬ 
terstate commerce was embraced. And the co- 
gencj of tliis is manifest since if the doctrine were 
applied to those manifold and important subjects 
ot interstate commerce as to which Congress from 
the beginning has regulated, not prohibited, the 
existence of government under the Constitution 
would be no longer possible.’ 

“And, concluding the discussion which sus- 
tained the authority of the Government to pro¬ 
hibit the transportation of liquor in interstate 
commerce, the court said: ‘ * * * the exceptional 
nature of the subject here regulated is the basis 
upon which the exceptional power exerted must 
rest and affords no ground for any fear that such 
power may be constitutionallv extended to things 
which it may not, consistently with the guaran- 
tees or the Constitution, embrace. ’ 

In each of these instances the use of inter¬ 
state TRANSPORTATION WAS NECESSARY to the accom¬ 
plishment of harmful results. In other words 
although the power over interstate transportation 
vas to regulate, that could only be accomplished 
by prohibiting the use of the facilities of inter¬ 
state commerce to effect the evil intended. 

mi e ! emen ^ * s wanting in the present case. 

I he thing intended to be accomplished by this 
statute is the denial of the facilities of interstate 
commerce to those manufacturers in the States 
who employ children within the prohibited ages. 
The ac r in its effect does not regulate trans¬ 
portation among THE States, but aims to stan¬ 
dee the ages at which children mav be employed 
m mining and manufacturing within the States. 
The goods shipped are of themselves harmless 
The act permits them to be freely shipped after 
thirty days from the time of their removal from 
the factory. When offered for shipment, and be¬ 
fore transportation begins, the labor of their pro¬ 
duction is over, and the mere fact that they were 
intended for interstate commerce transportation 
does not make their production subject to federal 
control under the commerce power. 
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“Commerce ‘consists of intercourse and traf¬ 
fic * * * and includes the transportation of per¬ 
sons and property, as well as the purchase, sale 
and exchange of commodities . 9 The making of 
goods and the mining of coal are not commerce, 
nor does the fact that these things are to be after¬ 
wards shipped or used in interstate commerce, 
make their production a part thereof. Delaware, 
Lackawanna & Western R. R. Co. v. Yurkonis, 238 
V. S. 439. 

“Over interstate transportation, or its inci¬ 
dents, the regulatory power of Congress is ample, 
but the production of articles, intended for inter¬ 
state commerce, is a matter of local regulation. 

“ ‘When the commerce begins is determined, 
not by the character of the commodity, nor by the 
intention of the owner to transfer it to another 
state for sale, nor by his preparation of it for 
transportation, but by its actual delivery to a 

COMMON CARRIER FOR TRANSPORTATION, OT the actual 

commencement of its transfer to another state.’ 
(Mr. Justice Jackson in In re Green, 52 Fed. Rep. 
113.) This principle has been recognized often in 
this court. Coe v. Errol, 116 U. S*. 517; Bacon v. 
Illinois, 227 U. S. 504, and cases cited. If it were 

OTHERWISE, ALL MANUFACTURE INTENDED FOR INTER¬ 
STATE SHIPMENT WOULD BE BROUGHT UNDER FEDERAL 

control to the practical exclusion of the authority 
of the States, a result certainly not contemplated 
by the framers of the Constitution when they 
vested in Congress the authority to regulate com¬ 
merce among the States. Kidd v. Pearson , 128 U. 
S. 1, 21. 

**####• 

‘ ‘ The grant of power to Congress over the sub¬ 
ject of interstate commerce was to enable it to 
regulate such commerce, and not to give it 

autlioritv to control the States in their exercise of 
* 

the police power over local trade and manufac¬ 
ture. 

“The grant of authority over a purely fede¬ 
ral MATTER WAS NOT INTENDED TO DESTROY THE 
LOCAL POWER ALWAYS EXISTING AND CAREFULLY RE- 
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SERVED TO THE STATES IN THE TeNTH AMENDMENT 

to the Constitution. ™ 

Police regulations relating to the internal 
trade and affairs of the States have been uni- 
formly recognized as within such control. ‘This ’ 
said this court m United States v. Dewitt, 9 Wall. 
41, 4o, has been so frequently declared by this 
court, results so obviously from the terms of the 

S,nnnrV ,! 0 "’ T* has been 80 full y explained and 
supported on former occasions, that we think it 

77 e , nt fc. again upon the discussion.’ 
bee Keller v United States, 213 U. S. 138,144,145 

146 ( ooletj s Constitutional Limitations, 7th ed ’ 

P. 11. ’ 9 

no ‘l 1 " , tbe j^gment which established the broad 
power of Congress over interstate commerce, 
‘Ti, Justice .Marshall said (9 Wheat. 203): 
Ihcy (inspection laws) act upon the subject be- 
tore it becomes an article of foreign commerce, or 
of commerce among the states, and prepare it for 

!*p forn } * r&. ofthatimmcSI 
mass of legislation, which embraces everything 
within the territory of a state, not surrendered 
to the genera government; all which can be most 
advantageously exercised by the states them¬ 
selves. Inspection laws, quarantine laws, health 
laws of every description, as well as laws for reg¬ 
ulating the internal commerce of a state, and those 
which respect turnpike-roads, ferries, &c are 
component parts of this mass. ’ ’ 

m £a r !u l0uth College v - Woodward, 4 
Wheat. j 18, 6-9, the same great judge said: ‘That 

the framers of the constitution did not intend to 

restrain the states in the regulation of their civil 

JP^dutions, adopted for internal government and 

that the instrument they have given us is not to 

be so construed may be admitted.’ 

• i^ T . bat t, ’? re s h°uld be limitations upon the 
right to employ children in mines and factories 
m the interest of their own and the public welfare 
all will admit. That such employment is gener- 

2Sr V-T*? re ^ lation is show by 

the fact that the bnef of counsel states that every 
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State in the Union has a law upon the subject, 
limiting the right to thus employ children. In 
North Carolina, the State wherein is located the 
factory in which the employment was had in the 
present case, no child under twelve years of age 
is permitted to work. 

“It may be desirable that such laws be uni- 
* 

form, but our Federal Government is one of enu¬ 
merated powers; ‘this principle/ declared Chief 
Justice Marshall in McCulloch v. Maryland , 4 
Wheat. 316, ‘is universally admitted.’ 

“A statute must be judged by its natural and 
reasonable effect. Collins v. New Hampshire , 171 
U. S. 30, 33, 34. The control by Congress over 
interstate commerce cannot authorize the exercise 
of authority not entrusted to it by the Constitu¬ 
tion. Pipe Line Cases, 234 U. S. 548, 560. The 
maintenance of the authority of the States over 
matters purely local is as essential to the preser¬ 
vation of our institutions as is the conservation 
of the supremacy of the federal power in all mat¬ 
ters entrusted to the Nation by the Federal Con¬ 
stitution. 

“In interpreting the Constitution it must 
never be forgotten that the Nation is made up of 
States to which are entrusted the powers of local 
government. And to them and to the people the 
powers not expressly delegated to the National 
Government are reserved. Lane County v. Ore¬ 
gon, 7 Wall. 71, 76. The power of the Slates to 
regulate their purely internal affairs by such laws 
as seem wise to the local authority is inherent and 
has never been surrendered to the general gov¬ 
ernment. New York v. Miln, 11 Pet. 102, 139; 
Slaughter House Cases, 16 Wall. 36, 63; Kidd v. 
Pearson, supra. To sustain this statute would not 
be in our judgment a recognition of the lawful ex¬ 
ertion of congressional authority over interstate 
commerce, but would sanction an invasion bv the 
federal power of the control of a matter purely 
local in its character, and over which no authority 
has been delegated to Congress in conferring the 
power to regulate commerce among the States. 
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Question th J w!' ority nor disposition to 

le^s at on T^ hVeS ° f Congress in enacting this 
legislation. The purposes intended must be at¬ 
tained CONSISTENTLY WITH CONSTITUTIONAL LIMITA- 

thT'Vp™ N ° T rri V AN INVASI0N 0F the POWERS OP 

he States. This court has no more important 

llffflf 10n ! ‘ an that which devolves upon it the ob- 

l£athJ«° pr ° S H Ve mvi ? late the constitutional 
imitates upon the exercise of authority federal 

and state, to the end that each may continue to 

discharge, harmoniously with the other the duties 

entrusted to it by the Constitution. 

. , In our vi ew the necessary effect of this act 

mm f - mea / 1S ? f * a P rohib >tion against the move¬ 
ment in interstate commerce of ordinary commer- 

of nh?n m0< '- tleS f t0 r . egulate th e hours of labor 
of children in factories and mines within the 

a twnf«w PUre y - State auth °rity. Thus the act in 
It mrf ml ®ense is repugnant to the Constitution. 
rwl,c ‘ transcends the authority delegated to 
Congress over commerce but also exerts a power 
as to a purely local matter to which the federal 

snlt’T y ITr ,,ot axtend - The far reaching re- 
sult ot upholding the act cannot be more plainly 

indicated than by pointing out that if Congress 
can thus regulate matters entrusted to local 
authority by prohibition of the movement of com¬ 
modities in interstate commerce, all freedom of 
commerce will be at an end, and the power of the 
States over ocal matters may be eliminated, and 
thus our system ot government be practically de¬ 
stroyed” (pp. 271-276). * 

i * An< [ thC Fule that there must be some legitimate re¬ 
lation between interstate commerce and the attempted 

regulation is again stated in Atlantic Coast Line R. R. 

Co. v. Riverside Mills, 219 U. S. 186, 202, 203, where the 
Court said: 


“ Ha y ing ^h* 3 ex Press power to make rules for 
the conduct of commerce among the States, the 
range of Congressional discretion as to the regu¬ 
lation best adapted to remedy a practice found in- 
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efficient or hurtful, is a wide one. If the regulat¬ 
ing act be one directly applicable to such com¬ 
merce, not obnoxious to any other provision of the 
Constitution, and reasonably adapted to the pur¬ 
pose by reason of legitimate relation between 

SUCH COMMERCE AND THE RULE PROVIDED, the ques¬ 
tion of power is foreclosed. ‘The test of power,’ 
said Mr. Justice White, speaking for this court 
in the Employers’ Liability Cases , cited above, ‘is 
not merely the matter regulated, but whether the 
regulation is directly one of interstate commerce, 
or is embraced within the grant conferred on Con¬ 
gress to use all lawful means necessary and appro¬ 
priate to the execution of the power to regulate 
commerce.’ ” 

It is apparent from the foregoing authorities that 
the legislation in question is in no sense a direct regula¬ 
tion of commerce, and authority for it can be claimed 
therefore under the Constitution only under the power 
to make 

“all laws which shall be necessary and proper for 
carrying into execution” 

the express powers vested in the federal government. 

While it is within the domain of Congressional dis¬ 
cretion to determine upon means to be employed in aid 
of the express powers granted, such discretion is by no 
means unbridled. There must be some relation between 
the means and the end. 

“Discretion of Congress with Respect to 
Measures for Carrying Express Powers into Ef¬ 
fect. —As regards the discretionary powers of con¬ 
gress under the federal constitution, as to the 
necessity or occasion for a law and the means to 
be emploved in carrying its powers into execution, 
it has been said that the constitution, by apt words 
of designation or general description, marks the 
outlines of the powers granted to the national 
legislature, but that it does not undertake, with 
the precision and detail of a code of laws, to 
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enumerate the subdivisions of those powers, or 
to specify all the means by which they may be 
carried into execution, and that we must never 
iorget that it is a constitution we are expounding. 
Nevertheless, the constitution has not left the right 
ot congress to employ the necessary means for 
the execution ot the powers conferred upon the 
government to general reasoning, but to its 
enumeration of express powers has added the 
power ot making ‘all laws which shall be neces¬ 
sary and proper for carrying into execution the 
foregoing powers, and all other powers vested by 
this constitution in the government of the United 
states, or in any department thereof/ The words 
‘necessary and proper,’ as here used, were in¬ 
tended to have a sense at once admonitory and 
directory, and require that the means used in the 
execution of an express power shall be bona fide 
appropriate to the end. No power can be derived 
by implication from any express power to enact 
laws as means for carrying it into execution, 
unless such laws come within this description. 
Ihere must be some relation between the means 
and end; some adaptedness or appropriateness 
ot the laws to carry into execution the powers by 
the constitution, and the power to decide whether 
the means adopted by congress for the purpose of 
carrying into effect the powers expressly given 
are necessary or appropriate to the end, or whether 
they have any relation to the powers granted by 
the constitution, must finally rest with the judi¬ 
ciary and not with congress.” 

4 Michie’s Encyclopedia of U. S. Sup. Ct. Rep. 

260 , 261. 

The means must be appropriate, plainly adapted, and 
really calculated to the end. 

Hepburn v. Griswold , 75 U. S. 603 , 616-618 , 
where the Court said: 

“But it has been maintained in argument that 
the power to make United States notes a legal 
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tender in payment of all debts is a means ap¬ 
propriate and plainly adapted to the execution 
of the power to carry on war, of the power to 
regulate commerce, and of the power to borrow 
money. If it is, and is not prohibited, nor incon¬ 
sistent with the letter or spirit of the Constitu¬ 
tion, then the act which makes them such legal 
tender must be held to be constitutional. 

“Let us, then, first inquire whether it is an ap¬ 
propriate and plainly adapted means for carry¬ 
ing on war? The affirmative argument may be 
thus stated: Congress has power to declare and 
provide for carrying on war; Congress has also 
power to emit bills of credit, or circulating notes 
receivable for government dues and payable, so 
far at least as parties are willing to receive them, 
in discharge of government obligations; it will 
facilitate the use of such notes in disbursements 
to make them a legal tender in payment of exist¬ 
ing debts; therefore Congress may make suoh 
notes a legal tender. 

“It is difficult to say to what express power 
the authority to make notes a legal tender in pay¬ 
ment of pre-existing debts may not be upheld as 
incidental, upon the principles of this argument. 
Is there any power which does not involve the 
use of money? And is there anv doubt that Con- 
gress may issue and use bills of credit as money 
in the execution of any power? The power to 
establish post-offices and postroads, for example, 
involves the collection and disbursements of a 
great revenue. Ts not the power to make notes 
a legal tender as clearly incidental to this power 
as to the war power? 

“The answer to this question does not appear 
to us doubtful. The argument, therefore, seems 
to prove too much. It carries the doctrine of im¬ 
plied powers very far beyond any extent hitherto 
given to it. It asserts that whatever in any degree 
promotes an end within the scope of a general 
power, whether, in the correct sense of the word, 
appropriate or not, may be done in the exercise 
of an implied power. 
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Can this proposition be maintained? 

, j 18 .j? u ^* s * s not a question for the 

r r i,o eC " a o a ? e ; but for Congress exercis- 
R ower ; . Bl . lt the decisive answer to this 
is that the admission of a legislative power to 
determine finally what powers have the described 
relation as means to the execution of other powers 
a , m > S r anted, and, then, to exercise absolutely 
and without liability to question, in cases involv- 
lng private rights, the powers thus determined to 
na\<> that relation, umuld completely change the 
nature of American government. It would con¬ 
vert the government, which the people ordained 
as a government of limited powers, into a govern¬ 
ment of unlimited powers. It would confuse the 
boundaries which separate the executive and 
.ludidal from the legislative authority. It would 
obliterate every criterion which this court, speak¬ 
ing through the venerated Chief Justice in the case 
alreadx cited, established for the determination 
? question whether legislative acts are con- 
stitutional or unconstitutional. 

Undoi btedly among means appropriate 

PLAINLY ADAPTED, REALLY CALCULATED, THE LEGIS¬ 
LATURE HAS UNRESTRICTED CHOICE. But THERE CAN 
BE NO IMPLIED POWER TO USE MEANS NOT WITHIN THE 
DESCRIPTION.” 


How can it possibly be contended that there is any 
relationship between the issuance of capital stock and 
the regulation of commerce? If it might have been 
argued before the passage of the Transportation Act 
that there might be some relationship between the 
issuance of capital stock and the regulation of rates at 
-which interstate commerce might be carried,—notwith¬ 
standing Smyth v. Ames, 169 V. S. 466, 544-547, to the 
contrary—such argument is no longer tenable. For, by 
the terms of the Transportation Act, Section 15 of the 
Interstate Commerce Act was amended to establish ex¬ 
pressly a rule of rate-making based upon the physical 
value of the properties devoted to public use. 




Under such circumstances, whether a railroad cor¬ 
poration has 10 or 10,000 shares outstanding, can have 
not the slightest effect upon the rates. Surely it could 
not affect the movement of traffic. If such legislation 
can be justified solely on the ground that the corpora¬ 
tion is engaged in interstate commerce, and with no 
further or other relationship of the legislation to com¬ 
merce, as well might Congress enact a statute prohibit¬ 
ing the payment of dividends altogether, or actually 
taking the railroad property of the corporation, on the 
theory that it was a “means” to a “regulation” of in¬ 
terstate commerce. It could be as consistently argued 
in support of such legislation, as in the case last quoted 
from that the use of money is involved in every power, 
that commerce would be benefited by such act. 

While it may be that Congress could take the property 
of railroad corporations under the commerce clause of 
the Constitution, it certainly could not do so without 
making just compensation (a subject discussed in the 
next Point). 

There is a clear distinction between the power to 
regulate commerce and the power to regulate the cor¬ 
porate affairs of corporations created by the States 

which are engaged in Commerce. 

It is elementary that the authority to regulate a cor¬ 
poration is vested in its creator. 

Dartmouth College v. Woodward , 4 Wheat. 517. 

The Pacific Railroad was originally incorporated by 
the State of California, but subsequently it was incor¬ 
porated by the Federal Government incident to certain 
legislation of Congress extending aid in its construc¬ 
tion. In the federal incorporation, Congress expressly 
reserved the right to amend its charter, and thereafter 
did so by requiring the establishment of a sinking fund 
towards liquidating the indebtedness to the Federal 
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?X*r ent ‘ Th ®. legislature of California ratified the 
? 1 t . lnCOrP ° ra 10a Thereafter, the railroad ques- 

a sinking- 0 frZ** °* C "" gress to re( l uire it to establish 
a sinking fund, upon the ground that the corporation 

«as a creature of California and subject to its control. 

The Supreme Court held the Act in question to be within 

the Congressional power expressly upon the ground of 

the federal incorporation, in Sinking Fund Cases 99 

U. S. 700, 710-718, 719-723: ’ 

l0ffisIatl,re / of California, April 4, 1864, passed 
the following act (Stat. for 1863-64, p. 471) : 

T» ‘ An Act to aid in carrying out the Pacific 
Railroad and Telegraph Act of Congress and 
other matters relating thereto. g and 

The people of the State of California 
follows m SCnate and Assembl y> do enact as 

* <<# / # * * 

* hereby confirming to and vesting 1 in 

said company all the rights, privileges, franchises 
power and authority conferred upon,’granted to 
or vested in said company by said act of Congress ■’ 
hereby repealing all laws and parts of laws in¬ 
consistent or in conflict with the provisions of this 
act, or the rights and privileges herein granted.” 

Mb. Chief Justice Waite delivered the opinion of 
the court, saying: 

This corporation is a creature of the United 
tsTATEs. It is a private corporation created for 
public purposes, and its property is to a large ex¬ 
tent devoted to public uses. It is, therefore sub¬ 
ject to legislative control so far as its business 
affects the public interests. Chicago, Burling- 
toua: Quincy Railroad Co. v. Iowa, 94 U. S. 155 
‘‘It is unnecessary to decide what power Con¬ 
gress would have had over the charter if the right 
of amendment had not been reserved; for as we 
think, that reservation has been made. In the act 




of 1862, sect. 18, it was accompanied by an explan¬ 
atory statement showing that this had been done 
‘the better to accomplish the object ot this act, 
namelv, to promote the public interest and welfare 
bv the construction of said railroad and telegraph 
line, and keeping the same in working order, and 
to secure to the government at all times (but es¬ 
pecially in time of war) the use and benefits of the 
same for postal, military, and other purposes, 
and bv an injunction that it should be used with 
‘due regard for the rights of said companies.’ Tn 
the act of 1864, however, there is nothing except 
the simple words (sect. 22) ‘that Congress may at 
anytime alter, amend, and repeal this act.’ Taking 
both acts together, and giving the explanatory 
statement in that of 1862 all the effect it can be en¬ 
titled to, we are of the opinion that Congress not 

ONLY RETAINS, BUT HAS GIVEN SPECIAL NOTICE OF ITS 
intention to retain, ful 1 and complete POWER TO 
make such alterations and amendments of the 
charter as come within the just scope of legis¬ 
lative power. That this power has a limit, no one 
can doubt. All agree that it cannot be used to take 
away property already acquired under the opera¬ 
tion of the charter, or to deprive the corporation of 
the fruits actually reduced to possession of con¬ 
tracts lawfully made;but, as was said by this court, 
through Mr. Justice Clifford, in Miller v. The 
State (15 Wall. 498), ‘it may safely be affirmed 
that the reserved power may be exercised, and to 
almost any extent, to carry into effect the original 
purposes of the grant, or to secure the due admin¬ 
istration of its affairs, so as to protect the rights 
of stockholders and of creditors, and for the proper 
disposition of its assets;’ and again, in Holyoke 
Company v. Lyman (id. 519), ‘to protect the rights 
of the public and of the corporators, or to promote 
the due administration of the affairs of the corpo¬ 
ration.’ Mr. Justice Field, also speaking for the 
court, was even more explicit when, in Tomlinson 
v. Jessup (id. 459), he said, ‘the reservation affects 
the entire relation between the State and the cor- 
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poration, and places under legislative controt 

P rivile ^ es . and immunities™ 

ITS CHARTER DIRECTLY FROM THE StATF-’ and 

AdO^h ils y j iat!roa<l Company v. Maine (96 U s’ 

S i,™T rva,io "; ■ • ™«»™ 

limit in good raitn, and be consistent with thp nh 

;t«lrrH of ,lic “ " f "■<-T»o™t"A'„ h ,h S hi 

™fc? r and wrong cannot he inflicted under the 
? ® e ,°f amendment or alteration.’ The rules as 

Forth 8K •'*T n are fnll >' sustained by authority 

Further citations are unnecessary. ‘ ty ' 

hiving full effect to the principles which have 

ft s,™ 

presSibtf ,, W tti ?r r ” Con *™« tn'ItM have 
ZZi lf n tho on " ln al charter for the govern- 

sssaSiHS 

formance of contracts already entered into P Tt 
might originally have prohibited the borrowing nf 
money on mortgage, or it might 1 sa Td S”! 
bonded debt should he created withe?,! , 1 no 

™“» by sinking-fuiu? ”Z 3 H *2,3“ E 
having done so at first, it cannot now hv direc 
the' v,?, 1011 ' ac ?? e mortgages already made under 

already contracted fprohihih^n t? 6 d ? bt “ 

curm . An amendment making it unlawful tn 
ibsue bonds payable at a distant dav without It 

mate rTl tm ^ estab !j shi "e a fund for Their ultl 
mate redemption, will not invalidate a bond al- 


ready out. All such legislation will be confined in 

its operation to the future. . 

“Legislative control of the administration ot 
the affairs of a corporation may, however, very 
properly include regulations by which suitable pro¬ 
vision will be secured in advance for the payment 
of existing debts when they tall due. If a State 
under its reserved power ot charter amendment 
were to provide that no dividends should be paid 
to stockholders from current earnings until some 
reasonable amount had been set apart to meet ma¬ 
turing obligations, we think it would not be seri¬ 
ously contended that such legislation was uncon¬ 
stitutional, either because it impaired the obliga¬ 
tions of the charter contract or deprived the cor¬ 
poration of its property without due process ot 
law. Take the case of an insurance company divid¬ 
ing its unearned premiums among its stockholders 
without laying by anything to meet losses, would 
any one doubt the power of the State under its re¬ 
served right of amendment to prohibit such divi¬ 
dends until a suitable fund had been established to 
meet losses from outstanding risks Clearlv not, 
we think, and for the obvious reason that while 
stockholders are entitled to receive all dividends 
that may legitimately be declared and paid out of 
the current net income, their claims on the prop¬ 
erty of the corporation are always subordinate to 
those of creditors. The property of a corporation 
constitutes the fund from which its debts are to be 
paid, and if the officers improperly attempt to di¬ 
vert this fund from its legitimate uses, justice re¬ 
quires that they should in some way be restrained. 
A court of equity would do this, if called upon in 
an appropriate manner; and it needs no argument 
to show that a legislative regulation which requires 
no more of the corporation than a court would com¬ 
pel it to do without legislation is not unreasonable. 

“Such a regulation, instead of being destruc¬ 
tive in its character, would be eminently conserva 
tive. Railroads are a peculiar species of prop¬ 
erty, and railroad corporations are in some re¬ 
spects peculiar corporations. A large amount of 



money is required for construction and equipment, 
and tins to a great extent is represented by a 
funded debt, which, as well as the capital stock is 
sought after for investment, and is distributed 
widely among large numbers of persons. Almost 
as a matter of necessity it is difficult to secure any 
concert ot action among the different classes of 
creditors and stockholders, and consequently all 
are compelled to trust in a great degree to the man¬ 
agement of the corporation by those who are elect¬ 
ed as officers, without much, if any, opportunity for 
personal supervision. The interest of the stock¬ 
holders, who, as a rule, alone have the power to 
select the managers, is not unfrequently antagon¬ 
istic to those of the debt-holders, and it therefore 

IS ESPECIALLY PROPER THAT THE GOVERNMENT, WHOSE 
CREATURE THE CORPORATION IS, SHOULD EXERCISE ITS 
GENERAL POWERS OF SUPERVISION AND DO ALL IT REA¬ 
SONABLY MAY TO PROTECT INVESTMENTS IN THE BONDS 

AND STOCK FROM LOSS THROUGH IMPROVIDENT MANAGE¬ 
MENT. 

That there is a great distinction between regulation of 
commerce and the corporate supervision of instrument- 
ames engaged therein, was definitely settled by the Su- 
preme Court of the United States in Louisville d Nash¬ 
ville Railroad v. Kentucky, 161 V. S. 677. 

In that case it was contended that a State law prohibit¬ 
ing consolidation of parallel and competing lines was 
void, because, the carriers being engaged in interstate 
commerce, it was an interference with the power of Con¬ 
gress to regulate such commerce. The Court said: 

“But little need be said in answer to the final 
contention of the plaintiff in error, that the as¬ 
sumption of a right to forbid the consolidation of 
Parallel and competing lines is an interference 
with the power of Congress over interstate com¬ 
merce. The same remark may be made with re¬ 
spect to all police regulations of interstate rail¬ 
ways. All such regulations interfere indirectly 
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more or less, with commerce between the States, in 
the fact that they impose a burden upon the instru¬ 
ments of such commerce, and add something to the 
cost of transportation, by the expense incurred in 
conforming to such regulations. These are, how¬ 
ever, like the taxes imposed upon railways and 
their rolling stock, which are more or less, accord¬ 
ing to the policy of the State within which the roads 
are operated, but are still within the competency 
of the legislature to impose. It is otherwise, how¬ 
ever, with respect to taxes upon their franchises 
and receipts from interstate commerce, which are 
treated as a direct burden. There are certain in¬ 
timations IN SOME OF OUR OPINIONS, WHICH MIGHT 
PERHAPS LEAD TO AN INFERENCE THAT THE POLICE 
POWER CANNOT BE EXERCISED OVER A SUBJECT CON¬ 
FINED EXCLUSIVELY TO CONGRESS BY THE FEDERAL 

Constitution. But while this is true with re¬ 
spect TO the commerce itself, it is not true with 
RESPECT TO THE INSTRUMENTS OF SUCH COMMERCE. 

“It was said in Sherlock v. Ailing , 93 U. S. 99, 
103, 104, and quoted with approbation in Plmrdey 
v. Massachusetts, 155 U. S. 461, that ‘in conferring 
upon Congress the regulation of commerce, it was 
never intended to cut the States off from legislat¬ 
ing on all subjects relating to the health, life and 
safety of their citizens, though the legislation 
might indirectly affect the commerce of the coun¬ 
try. Legislation, in a great variety of ways, may 
affect commerce and persons engaged in it without 
constituting a regulation of it, within the meaning 
of the Constitution, * * * and it may be said, gen¬ 
erally, that the legislation of a State, not directed 
against commerce or any of its regulations, but re¬ 
lating to the rights, duties and liabilities of citi¬ 
zens, and only indirectly and remotely affecting the 
operations of commerce, is of obligatory force up¬ 
on citizens within its territorial jurisdiction, 
whether on land or water, or engaged, in commerce 
foreign or interstate, or in any other pursuit.’ 

“It has never been supposed that the domi¬ 
nant power of Congress over interstate com¬ 
merce TOOK FROM THE SPATES THE POWER OF LEGIS- 
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lation with respect to the instruments op such 

COMMERCE, SO PAR AS THE LEGISLATION WAS WITHIN 
ITS ORDINARY POLICE POWERS. NEARLY ALL THE RAIL¬ 
WAYS IN THE COUNTRY HAVE BEEN CONSTRUCTED UN¬ 
DER STATE AUTHORITY, AND IT CANNOT BE SUPPOSED 
THAT THEY INTENDED TO ABANDON THEIR POWER OVER 
THEM AS SOON AS THEY WERE FINISHED. The DOWer 

to construct them involves necessarily the power 
to impose such regulations upon their operation 
as a sound regard for the interests of the public 
may seem to render desirable. In the division op 

AUTHORITY WITH RESPECT TO INTERSTATE RAILWAYS 

Congress Reserves to itself the superior right 

TO CONTROL THEIR COMMERCE AND FORBID IN¬ 
TERFERENCE THEREWITH ; WHILE TO THE STATES RE¬ 
MAINS THE POWER TO CREATE AND TO REGULATE THE 
INSTRUMENTS OF SUCH COMMERCE, SO FAR AS NECES¬ 
SARY TO THE CONSERVATION OF THE PUBLIC INTERESTS. 

tF IT BE ASSUMED THAT THE STATES HAVE NO 
RIGHT TO FORBID THE CONSOLIDATION OF COMPETING 
LINES, BECAUSE THE WHOLE SUBJECT IS WITHIN THE 
CONTROL OF CONGRESS, IT WOULD NECESSARILY FOL¬ 
LOW THAT CONGRESS WOULD HAVE THE POWER TO 
AUTHORIZE SUCH CONSOLIDATION IN DEFIANCE OF 

STATE LEGISLATION-A PROPOSITION WHICH ONLY 

NEEDS TO BE STATED TO DEMONSTRATE ITS UNSOUND¬ 
NESS. As we have already said, the power of one 
railway corporation to purchase the stock and 
ranchises of another must be conferred bv ex 
press language to that effect in the charter', and 
hence, if the charter of the L. & N. Co. had been 
silent upon that point, it will be conceded that it 
would have no power to make the proposed pur¬ 
chase in this case. As the power to purchase, 
then, is derivable from the State, the State may 
accompany it with such limitations as it may 
choose to impose. Its results, then, from the ar¬ 
gument of the appellant that, if there be any in¬ 
terference with interstate commerce it is in im¬ 
posing limitations upon the exercise of a right 
which did not previously exist, and hence, if the 
State permits such purchase or consolidation it 
is bound to extend the authority to every possible 
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case, or expose itself to the charge of interfering 
with commerce. This proposition is obviously 
untenable. 

“While the constitutional power of the State 
in this particular has never been formally passed 
upon by this court, the power of state legislatures 
to impose this restriction upon the general au¬ 
thority to consolidate has been recognized in a 
number of cases. Railroad Co. v. Maryland, 21 
Wall. 456, 470; Shields v. Ohio, 95 U. S. 319; Wal¬ 
lace v. Loomis, 97 U. S. 146, 154; New Buffalo v. 
Iron Co., 105 U. S. 73; Leavenworth v. Chicago, 
&c. Railway, 134 U. S. 688, 699; Livingston County 
v. Portsmouth Bank, 128 U. S. 102; Keokuk & 
Western *Railroad v. Missouri, 152 U. S. 301; 
Ashley v. Ryan, 153 U. S. 436. In the last case it 
was broadly held that a State, in permitting rail¬ 
way companies to consolidate, might impose such 
conditions as it deemed proper, and that the ac¬ 
ceptance of the franchise implied a submission to 
the conditions, without which it could not have 
been obtained. 

“The power to forbid such purchase or con¬ 
solidation with competing lines has been directly 
upheld in a large number of cases in the state 
courts, in some of which cases a violation of the 
commerce clause was suggested, and in others it 
was not. Ilafer v. Cincinnati, Hamilton & Dayton 
Railroad, 29 Wkly Law Bull. 68; State v. Atchi¬ 
son & Red River Railroad, 24 Nebraska, 143; 
Gulf, Col. & Santa Fe Railway v. State, 72 Texas, 
404; East Line &c. Railway v. Rushing, 69 Texas, 
306; Pennsylvania Railroad v. Commonwealth, 7 
Atl. Rep. 368; Montgomery's Appeal, 136 Penn. 
St. 96; Currier v. Concord Railroad, 48 N. H. 321; 
Texas & Pacific Railway Co. v. Southern Pacific 
Railway Co., 41 La. Ann. 970. See also Langdon 
v. Branch, 37 Fed. Rep. 449; Hamilton v. Savannah 
£c. Railroad, 49 Fed. Rep. 412; Clark v. Central 
Railroad, 50 Fed. Rep. 338; Kimball v. Atchison, 
Topeka &c. Railroad Co., 46 Fed. Rep. 888.” (pp. 
701-704). 


i 
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Inc > den tally the amendment to Section 5 of the Inter 
?Bill ,° nm T e y£b made b y the Transportation Act 

(BUI, Appendix Aj does the very thing which the fore 
going decision of (he Supreme Court says Congress may 
not do; i. e it permits consolidations “in defiance of 
State legislation”, subject only to plenary power !n the 
Interstate Commerce Commission, which the Court says 
ot the assertion of such power in Congress, is y ’ 

“a proposition which only needs to ho *- 

demonstrate it unsoundness.” Stated to 

set Vorfh ; C01 ‘f rUCt . i0n b> ’ thG Commissi ™ of Section 5, 
let ha t th p • •,. . ( is correct, 

tion’and tl.'t aCq . U1Slt !° u here Proposed is a consolida¬ 
tion, and that Section o prohibits all such consolidations 

except with the approval of the Commission, then upon 

pie fo re gomg authority Section 5 is dearly invalid 

Furthermore since Section 20a purports to empower the 

Srrr n aUth0riZe the issua,lce of securities-any 
State law to the contrary notwithstanding—with respect 

to any plan of consolidation approved by it under Sec 

tion 5, notwithstanding any State law to the contrary 

' a rf°r,l! if SeCti ” 5 i,,vaIi<l «»■«»« 

Tm e Ze\:^s°“' s opu “ o " ot ““ “" r> ’ SMh “ 2 »* 

hi Northern Securities Co. v. United States, 193 U S 
197, it was argued that the courts were without power 
in a clear case ot violation of the anti-trust laws to 
interfere with the holding corporation, the means of the 
combination, because it held the stocks of parallel and 
compe mg interstate railroads under authority of its 
c arter, and that interference with such holding corno- 
lation would amount to an invasion of the authority of 

Cleatll *g the corporation to control it, contrary 
to the Tenth Amendment. ^ 


The Court, in rejecting the argument that it was with¬ 
out power in such case to enforce the Sherman Law, 
nevertheless indicated the scope ot the respective sov¬ 
ereignties to the corporation, holding that, although 
supreme authority was vested in the State creating it in 
so far as the regulation of such matters as the issuance 
of capital stock was concerned, the Federal Government 
had authority to prevent interference with interstate 

commerce. . . 

The following is from Mr. Justice Harlan’s opinion 

for the Court (pp. 346-350): 

“The Federal court may not have power to 

FORFEIT THE CHARTER OF THE SECUITIES COMPANY} 
IT MAY NOT DECLARE HOW ITS SHARES OF STOCK MAY 
BE TRANSFERRED ON ITS BOOKS, NOR PROHIBIT IT FROM 
ACQUIRING REAL ESTATE, NOR DIMINISH OR INCREASE 
ITS CAPITAL STOCK. ALL THESE AND LIKE MATTERS 
ARE TO BE REGULATED BY THE STATE WHICH CREATED 

THE company. But to the end that effect be given 
to the national will, lawfully expressed, Congress 
mav prevent that company, in its capacity as a 
holding corporation and trustee, from carrying 
out the purposes of a combination formed in re¬ 
straint of interstate commerce. 
******* 

“In SHORT, THE COURT MAY MAKE ANY ORDER 
NECESSARY TO BRING ABOUT THE DISSOLUTION OR SUP¬ 
PRESSION OF AN ILLEGAL COMBINATION THAT RE¬ 
STRAINS INTERSTATE COMMERCE. All THIS CAN BE 
DONE WITHOUT INFRINGING IN ANY DEGREE UPON THE 

JUST AUTHORITY OF THE STATES. 

******* 

“The defendants rely, with some confidence, 
upon the case of Railroad Company v. Maryland, 
21 Wall. 456, 473. But nothing we have said is 
inconsistent with any principle announced m that 
case. The court there recognized the principle 
that a State has plenary powers ‘over its own 
territory, its highways, its franchises, and its 
corporations,’ and observed that ‘we are bound to 
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tivl f ,i‘° «°“ 8tlt «tional powers and preroga- 
tn es of the States, as well as those of the United 

S WT T heneVer they arc bro «Sht before us for 

aueni?’ tl0 n "° matter What may be tbe conse¬ 
quences. Of course, every State has, in a gen¬ 
eral SENSE, PLENARY POWER OVER ITS CORPORATIONS 


“ N ot only, therefore, can there be no loss of 

throuH? th? mdependen , t aut °nomy to the States, 
through their union under the Constitution, but 

it may be not unreasonably said that the preser¬ 
vation of the States, and the maintenance of their 

fare of m tbpV re A S f “ Uch within tb e design and 
it c * Constitution as the preservation of 

the Union and the maintenance of the National 
Government ; These doctrines are at the basis 
o our Constitutional Government, and cannot be 
disregarded with safety. De 

A'JZ;/? def c nda !' ts also rely on Louisville £ 
Aa.s/ t(//e Railroad v. Kentucky, 161 U. S. 677, 702 

panv thaTtb Wa ® cuutended by the railroad com- 
L •' thd .assumption of the State to forbid 
tilt consolidation of parallel and competing lines 
was an interference with the power of Congress 
over interstate commerce. The court observed 
that but little need be said in answer to such a 
p oposdion, tor ‘it has never been supposed that 
the dominant power of Congress over interstite 
commerce took from the States the power of W 
islation with respect to the instruments of such 
commerce, so far as the legislation was within 
its ordinary police powers.’ But that case dis¬ 
tinctly RECOGNIZED THAT THERE WAS A DIVISION OF 
POWER BETWEEN CONGRESS AND THE STATES IN RE¬ 
SPECT TO INTERSTATE RAILWAYS, AND THAT CONGRESS 
HAD THE SUPERIOR RIGHT TO CONTROL THAT COMMERCE 
AND FORBID INTERFERENCE THEREWITH, WHILE TO 

the States remained the power to create and to 
regulate the instruments of such commerce, so 
far as necessary to the conservation of the pub- 

wh;X TEHEST - S 'u U . ther ,° is auytbing in that case 
which even intimates that a State or a state cor- 

poiation may m any way directly restrain inter- 
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state commerce, over which Congress has, by the 
Constitution, complete control, we have been un¬ 
able to find it. 

******** 
“So FAR AS THE CONSTITUTION OF THE UNITED 

States is concerned, a State may, indeed, create 
A corporation, define its powers, prescribe the 
amount of its stock and the mode in which it 
may be transferred. It may even authorize one 
of its corporations to engage in commerce of every 
kind; domestic, interstate and international. The 
regulation or control of purely domestic commerce 
of a State is, of course, with the State, and Con¬ 
gress has no direct power over it so long as what 
is done by the State does not interfere with the 
operations ot the General Government, or any le¬ 
gal enactment of Congress. A State, if it chooses 
so to do, may even submit to the existence of com¬ 
binations within its limits that restrain its internal 
trade. But neither a state corporation nor its 
stockholders can, by reason ot the non-action of 
the State or by means ot any combination among 
such stockholders, interfere with the complete en¬ 
forcement of any rule lawfully devised by Con- 
giess for the conduct of commerce among the 
States or with foreign nations; for, as we have 
seen, interstate and international commerce is by 
the Constitution under the control of Congress 
and it belongs to the legislative department of the 
Government to prescribe rules for the conduct of 
that commerce. It it were otherwise, the decla¬ 
ration in the Constitution of its supremacy, and 
of the supremacy as well of the laws made in pur¬ 
suance of its provisions, was a waste of words. 
Whilst every instrumentality of domestic com¬ 
merce is subject to state control, every instru¬ 
mentality of interstate commerce may be reached 
and controlled by national authority, so far 
as to compel it to respect the rules for 
such commerce lawfully established by Congress 
No corporate person can excuse a departure 
trom or violation of that rule under the plea 
that that which it has done or omitted to do 
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is permitted or not forbidden by the State under 

V. Z 

peat that no State can endow anv of its cornora 
tions or any combination of its citizens, with au- 

merc? „°r To* it ^' n , inte ^ tate or international com- 
merce, or to disobey the national will as mani¬ 
fested ,n legal enactments of Congress. So long 

? t , C rr« SS ^ e u ps u ,,thin the Iimits of its author^ 
tj as defined by the Constitution, infringing no 

rights recognized or secured by that instrument 

its regulations of interstate and'international com’ 

submitted!' e bv f an n ” ed “ "’ isd ° m ° r Hot ’ must be 

» * 

the 1 !? 3 ! 8 c" '■ < ' peatcdly held by the Supreme Court of 
the United States that the power to regulate corporate 

airs is vested in the States creating such corporations. 

580 h,Ca9 ° Ufe L,S - C °' v ‘ Hedies, 113 U. S. 574, 579, 

/ The case upon the merits, so far as they in- 
volve any question of which this court may take 
ognizance, is within a very narrow compass The 
main proposition of the counsel is that the obliga 

the” • C0 '-! raCt Whic b the <*°mpany had Jth 
the State, in its original and amended charter 

will be impaired, it that company be held subject 
to the operation of subsequent statutes, regulat¬ 
ing the business of life insurance and authorizing 
the courts, in certain contingencies, to suspend 

restrain, or prohibit insurance companies incS 
porated in Illinois from further continuance in 
business. This position cannot be sustained 

CONSISTENTLY WITH THE POWER WHICH THE STATE 

has, and, upon every ground of public policy 
must always have, over corporations of her own 

im ( ' lX ° r i \u f stified by any reasonable 
interpretation of the language of the company’s 

charter. The right of the plaintiff in error to 

exist as a corporation, and its authority, in that 

capacity, to conduct the particular business for 

which it was created, were granted, subject to the 

condition that the privileges and franchises con- 
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ferred upon it should not be abused, and that, 
when so abused or misemployed, they might be 
withdrawn or reclaimed by the State, in such way 
and by such modes of procedure as were consistent 
with law. Although no such condition is expressed 
in the company’s charter, it is necessarily implied 
in every grant of corporate existence. Terrett v. 
Taylor, 9 Crunch, 43 51; Angell &' Awes on Cor¬ 
porations, 9th Edit. Sec. 774, note. 

* ‘Equally implied, in our judgment, is the con¬ 
dition that the corporation shall be subject to such 
reasonable regulations, in respect to the general 
conduct of its affairs, as the legislature may, 
from time to time, prescribe, which do not 
materially interfere with or obstruct the substan¬ 
tial enjoyment of the privileges the State has 
granted, and serve only to secure the ends for 
which the corporation was created. Sinking Fund 
Cases , 99 U. S. 68, 70; Commonwealth v. Farmers’ 
& Mechanics’ Bank , 21 Pick. 542; Commercial 
Bank v. Mississippi , 4 Sm. & Marsh. 497, 503. If 
this condition be not necessarily implied, then the 
creation of corporations, with rights and franchises 
which do not belong to individual citizens, may 
become dangerous to the public welfare through 
the ignorance, or misconduct, or fraud of those to 
whose management their affairs are intrusted. It 
would be extraordinary if the legislative depart¬ 
ment of a government, charged with the duty of 
enacting such laws as may promote the health, 
the morals, and the prosperity of the people, might 
not, when unrestrained by constitutional limita¬ 
tions upon its authority, provide, by reasonable 
regulations, against the misuse of special corpor¬ 
ate privileges which it has granted, and which 
could not, except by its sanction, express or im¬ 
plied, have been exercised at all.” 

The maxim quoted by Webster in the Dartmouth Col¬ 
lege Case , supra (p. 564), Cujus est dare ejus est dis- 
ponere (Whose it is to give, his it is to regulate), is as 
much the law today as it was then. 
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The question of the power of Congress to regulate 
railroad security issues under the commerce clause is 
not new. Three times before the passage of the Trans¬ 
portation Act, bills having such object in view passed the 
House but were lost in the Senate. 

By Section 16 of the Commerce Court Act (36 Stat. 

L. 556), a commission was created known as the Railroad 

Securities Commission, for the purpose of studying the 

subject, and it was expressly requested to report on the 

constitutionality of such legislation. The Commission 

appointed by President Taft, after a most painstaking 

consideration of the whole subject, reported to Congress, 

its report being House Document No. 256 of the 62nd 

Congress, 2nd Session, The following is from its con- 
elusions: 

i ^ would have been equally unprofitable for 
the Commission to enter upon an elaborate dis- 
mission of the power of Congress to regulate or 
attect railroad securities, at a time when import¬ 
ant cases are pending which will go far to deter- 
mine the scope and extent of federal authority in 
this and other closely related subjects. Such a 
discussion could only state the opinion of the mem¬ 
bers ot the Commission regarding the constitu¬ 
tional power ol Congress. The issues themselves 
will remain undecided until the Supreme Court 
decides them. Whatever may be the ultimate out- 
corne, the present fact which faces us is that con- 
stitutional questions of far-reaching consequence 
are to-day unsettled and must remain so for a con¬ 
siderable time. Under these circumstances, any 
attempt by Congress to adopt the policy of Fed¬ 
eral regulation to the exclusion of state regula¬ 
tion, would be premature. On the other hand to 
superimpose Federal regulation upon state regu- 
lation would add to conflicts and complexities 
which, in the public interest, should be diminished 
rather than increased. Your Commission believes 
that for the present an earnest effort should be 
made on the part of state authorities to harmonize 
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existing requirements, both of law and procedure, 
and that for the future careful consideration 
should be given by Congress to the preparation of 
a permissive federal incorporation act for rail¬ 
roads engaged in interstate commerce. 

******* 

“If we were compelled to assume that rates are 
to he materially influenced either in their making 
by the railroads or in their regulation by the Gov¬ 
ernment by the amount and face value of the 
stocks and bonds outstanding, it seems to your 
Commission impossible to escape the conclusion 
that these securities should be issued only under 
Governmental regulation. Your Commission, 
however, believes that the amount and face value 
of outstanding securities has only an indirect ef¬ 
fect upon the actual making of rates and that it 
should have little if any weight in their regula¬ 
tion. 

“In so far as the value of the property is an 
element in rate regulation the outstanding securi¬ 
ties are of so little evidentiary weight that it would 
probably be of distinct advantage if courts and 
commissions would disregard them entirely, ex¬ 
cept as a part of the financial history of the prop¬ 
erty, and would insist upon direct evidence of the 
actual money invested and of the present value of 
the properties.’ ’ 

The suggestion of federal incorporation has repeat¬ 
edly been considered as a possible means of overcoming 
constitutional objections to attempted federal control of 
securities; the theory being that embraced within the 
power to regulate interstate commerce is authority to 
prohibit engaging therein, except upon condition of ob¬ 
taining a federal charter, which would automatically sub 
ject the corporation to federal control of its securities. 

Incidentally, it should be observed with respect to the 
concluding recommendation, that securities being of so 
little evidentiary weight, it would be advisable to disre¬ 
gard them in consideration of rate questions; that Con- 
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gress did, by the amendment to Section 15 of the Act 
embraced within the Transportation Act, so provide, by 
providing that consideration should be given only to the 
value of the property devoted to public use: so that 
consequently the only supposed object of federal control 
ot securities having any relation to commerce, no longer 
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II. 

Section 20a of the Interstate Commerce Act takes the 
property of complainants without due process of law 
and without just compensation. 

to fT hi R S ,wW hiCh iS set forth in ful1 as a ” appendix 
the Bill (&Oz. et seq.), in substance places plenary 

jurisdiction m the Interstate Commerce Commission to 

authorize or deny to carriers the right to issue securi- 

lf,S ' ” takes a " r ay or destroys such right by 

prohibiting its exercise under severe penalties except 
upon authorization by the Commission. 

The Act provides: 

if if fi 1 "] Commission shall make such order only 
it finds that such issue or assumption: fa) is 
for some awful object within its corporate pur- 
poses, and compatible with the public interest, 
which is necessary or appropriate for or con¬ 
sistent with the proper performance by the car¬ 
rier of service to the public as a common carrier 
and which will not impair its ability to perfomi 
that service, and (b) is reasonably necessary and 
appropriate for such purpose.” y 

And it further provides, paragraph (6): 

«f l‘ The Commission may hold hearings, if it sees 
fit, to enable it to determine its decision upon the 
application for authority.” 1 e 





48 


Due process of law, as used in the Fifth Amendment, 
although difficult of definition, has a well settled meaning. 
Fundamental among its requirements are: 

(a) That there must be notice and opportunity for 
hearing, when liberty or private property is at stake. 

(b) That private property shall not be taken for pub¬ 
lic or others uses without compensation. 

(c) That there shall be no arbitrary exercise of gov¬ 
ernmental functions depriving the citizen of liberty or 
property without such hearing or compensation. 

Due Process of Law. 

44 4. Requires Conformity to Fundamental Prin¬ 
ciples. (a). Generally—But while our legislatures 
are not bound down to common-law rules and 
usages, and while forms of procedure and methods 
of administering justice are subject to constant 
fluctuation, the cardinal principles of liberty, and 
justice, which inhere in the very idea of free gov¬ 
ernment, are immutable, and it is well settled that 
due process of law implies and requires con¬ 
formity to those immutable and fundamental prin¬ 
ciples, and that neither congress nor any state of 
the Union may disregard them. (Cases Cited.) 

4 *b. Notice and Opportunity for Hearing.— 
One of these immutable principles is that no man 
shall he condemned in his person or property with¬ 
out due notice and an opportunity of being heard 
in his defense wherever such notice and hearing 
is necessary to his protection. In fact, this may 
be said to be the fundamental idea of due process 
of law. (Cases Cited.) 

44 c. Private Property Not to Be Taken with¬ 
out Just Compensation.—Another principle of 
due process of law is that no man’s property or 
right to property shall he taken for the benefit 
of another, or for public use, except upon the 
payment of just compensation. While this prin¬ 
ciple is not embodied in the Fourteenth Amend¬ 
ment in express language, as it is in the Fifth, it 



49 


privation 6 nf 6d that , the inhibition against the de- 

implies that W1 , th , 0ut due P rocess of law 

mpnes that it shall not be taken without 

bidden 'To the 8Uch tak , ing is - therefore, for- 
o the states as well as to the national 
government. (Cases Cited.) national 

‘‘d. Forbids Arbitrary, Hostile or Disci-imi 

Maoiia Chartlttw Pov '’ er -—The requirement of 
ragna Charta, that no freeman should be taken 

hsseised, etc., except by the law of the land Was’ 

HaS 1 action tf Th r® SU ' ,jeCt against the ’ arbi - 

the protect on nf he ti, Cr i 0Wn a ? d place him under 
me protection of the law. In this countrv tv,n 

requirement is intended to have a similar efWt 

against legislative power; that ist to secure £ 

citizen against any arbitrary deprivation of his 

Sf pronif, er , re l a ' i ," g *» '■'» VH Sf “bertyt 
Of due process ! f &Ct ’ ° n< i ° f the best definitions 
of \Tn P t f r law ’ or law of the land, is that 

iZSI fiT/’J. B ."S 

from Mag,,,, chart,, incorpoiafod i 1 ,h 0 W ” d „ S 

as sair 5 

thatch* manklnd has at last settled down to thi^ 
hat they were intended to secure the individual 

ernment! unrestraint''tfe^established f g<?V ‘ 

renter 6 right a/d 

5 ^512, 5 E lT jd ° Pedia ° f U ■ S ' SUP - CL R( 'P- 

fxtsxV2££r£su 

eral l aw . a l aw , which hears before" t condemn^ 
which proceeds upon inquiry and rcmpl - ’ 

ment only after trial. The meaning™ £t & 
citizen shall hold his life, liberty, pr’opertv and 
immunities, under the protection of the generd 


rules which govern society.’ It is not every act, 
legislative in form, therefore, that is law. Law 
is something more than mere will exerted as an 
act of power. Arbitrary power, enforcing its 
edicts to the injury of the persons and property 
of its subjects, is not law, whether manifested as 
the decree of a personal monarch or of an im¬ 
personal multitude. Due process is secured by 
laws operating on all alike and not subjecting the 
individual to the arbitrary exercise of the powers 
of government, unrestrained by the established 
principles of private right and distributive justice. 
The power of the state must be exerted within the 
limits of these principles and its exertion cannot 
be sustained when special, partial and arbitrary.” 

Ibid., p. 515. 

In the instant case the bill avers that the complain¬ 
ants have entered into a contract, under w T hich the one 
is to purchase the property of the other for a considera¬ 
tion consisting in capital stock equal at par to the value 
of the properties of the other; that such contract will 
result in a saving to the seller of over $300,000 per an¬ 
num in interest alone, by the substitution of such stock 
for present interest-bearing obligations; that the other 
will be advantaged many thousands of dollars per year 
in improved credit position by carrying out said con¬ 
tract; that the parties are corporations created by the 
Commonwealth of Pennsylvania and the State of V est 
Virginia, and that under the laws of said States and their 
charters and approval by the Public Service Commission 

of Pennsvlvania they are authorized to consummate such 
•* • 

transaction; that defendant Interstate Commerce Com¬ 
mission, after only a partial hearing, has reached con¬ 
clusions of fact wholly unsupported by any legal evi¬ 
dence whatsoever, other conclusions directly contrary to 
the legal evidence, and still other conclusions based on 
alleged facts aliunde the record, as to which the com¬ 
plainants were afforded no opportunity to inspect, cross- 
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examine or rebut, and which complainants aver are 
wrong in fact, as a result of which said Commission de¬ 
clined to authorize the acquisition and declined to au¬ 
thorize the issuance of the capital stock contemplated; 
and that if complainants nevertheless consummated said 
agreement without such authority, the stock in question 
would be greatly impaired in value, if not rendered 
practically worthless. 

lliat the corporate franchises and privileges granted 
b) the States are private property which neither Con¬ 
gress under the Fifth Amendment, nor the States under 
the Fourteenth Amendment may take, impair or sub¬ 
stantially alter, is well settled. 

Dartmouth College v. Woodward, 4 Wheat. 517. 

Monongahela Navigation Co. v. United States 
148 U. S. 312. 9 

Cooley’s Constitutional Limitations (7th Ed ) 
p. 391. ’ ' 


The power to consolidate and the power to issue cap¬ 
ital stock are just as valuable rights or franchises as 
the power of appointment of trustees involved in the 
Dartmouth College Case, supra. In that case, Chief 
J ustice Marshall said: 


. ^ corporation is an artificial being, invisible 

intangible, and existing only in contemplation of 
law. Being the mere creature of law, it possesses 
only those properties which the charter of its crea¬ 
tion confers upon it, either expressly, or as inci¬ 
dental to its very existence. These are such as 
are supposed best calculated to effect the object 
for which it was created. Among the most im¬ 
portant are immortality, and, if the expression 
may be allowed, individuality; properties, by 
which a perpetual succession of many persons are 
considered as the same, and may act as a single 
individual. They enable a corporation to manage 
its own affairs, and to hold property, without the 
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perplexing intricacies, the hazardous and endless 
necessity, of perpetual conveyances for the pur¬ 
pose of transmitting it from hand to hand. It is 
chiefly for the purpose of clothing bodies of men, 
in succession, with these qualities and capacities, 
that corporations were invented, and are in use. 
By these means, a perpetual succession of individ¬ 
uals are capable of acting for the promotion of the 
particular object, like one immortal being. But 
this being does not share in the civil government 
of the country, unless that be the purpose for 

which it was created. Its immortalitv no more 

*/ 

confers on it political power, or a political char¬ 
acter, than immortality would confer such power 
or character on a natural person. It is no more 
a state instrument, than a natural person exer¬ 
cising the same powers would be. If, then, a nat¬ 
ural person, employed by individuals in the edu¬ 
cation of youth, or for the government of a semi¬ 
nary in which youth is educated, would not be¬ 
come a public officer, or be considered as a member 
of the civil government how is it, that this arti¬ 
ficial being, created by law, for the purpose of 
being employed by the same individuals, for the 
same purposes, should become a part of the civil 
government of the country? Is it because its ex¬ 
istence, its capacities, its powers, are given by 
law? Because the government has given it the 
power to take and to hold property, in a particular 
form, and for particular purposes, has the govern¬ 
ment a consequent right substantially to change 
that form, or to vary the purposes to which the 
property is to be applied? This principle has 
never been asserted or recognized, and is sup¬ 
ported by no authority. Can it derive aid from 
reason? 

“The objects for which a corporation is 
created are universally such as the government 
wishes to promote. They are deemed beneficial 
to the country; and this benefit constitutes the 
consideration, and in most cases, the sole consid¬ 
eration of the grant/’ (pp. 636, 637). 
****** 



The benefit to the public is considered as an 
ample compensation for the faculty it confers and 
the corporation is created. If the advantages to 
f P ub !f c ? ons titute a full compensation for the 
faculty it gives, there can be no reason for exact¬ 
ing a further compensation, by claiming a ri°-ht to 
exercise over this artificial being, a power which 
c anges its nature, and touches the fund for the 
security and application of which it was created 
There can be no reason for implying in a charter 
given for a valuable consideration, a power which 
is not only not expressed, but is in direct contra 
die ion to its express stipulations. & ' 

From the fact, then, that a charter of incor 
poration has been granted, nothing can be in- 
f erred, which changes the character of the insti 

power over it” (" «° Venane * any new 

****... 

“We next proceed to the inquiry, whether its 

ieStoo'rf S,! l i!"" air r.' * "■“« ««. S the 

dS “dfctlfe >" the spe- 

“From the review of this charter, which has 
been taken it appears that the whole power of 

hi? tntnr« g c . oIle f®> , of appointing and remov- 
g tutors, of fixing their salaries, of directing the 

of fillin°Jnn Udy t0 b - e pursued b >’ Studentsfand 
ot filling up vacancies created in their own bodv 

was vested in the trustees. On the part of the 
crown, it was expressly stipulated, that this cor 
poration thus constituted, should continue for 
e\ei ; and that the number of trustees should for¬ 
ty ei consist of twelve, and no more. By this con¬ 
tract, the crown was bound, and could have made 
no violent alteration in its essential terms with 
out impairing its obligation.” ( pp . 650> TsiV 

^ ^ 

be eiUertained^ eC R°t k 'I’- hvo 1 opinion s cannot 
ot entertained. Between acting directly and apt 

mg through the agency of trustees and overseers' 

no essential difference is perceived. The whole’ 

power of governing the college is transferred 
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from trustees, appointed according to the will of 
the founder, expressed in the charter, to the execu¬ 
tive of New Hampshire. The management and 
application of the funds of this eleemosynary in¬ 
stitution, which are placed by the donors in the 
hands of trustees named in the charter, and em¬ 
powered to perpetuate themselves, are placed by 
this act under the control of the government of 
the state. The will of the state is substituted for 
the will of the donors, in every essential operation 
of the college. This is not an immaterial change.” 
(p. 652). 

In the Monongahela Navigation Co. Case , supra , Con¬ 
gress, acting under the commerce clause as affecting 
navigable rivers, took the property of the Navigation 
Company, which under a charter from Pennsylvania had 
constructed locks and other improvements in the river 
and had been authorized to collect tolls for the use 
thereof. Congress undertook to pay only for the value 
of the physical property taken, and not for the fran¬ 
chises. It was strenuously argued in that case that fran¬ 
chises from the State were in the nature of public prop¬ 
erty; that therefore they could be taken without com¬ 
pensation. It was further argued that the control of 
Congress over interstate navigable streams being su¬ 
preme under the commerce clause, no State could grant 
a franchise except subject to the implied condition that 
Congress might take or destroy it, should Congress de¬ 
cide to act under its power. But the Supreme Court 
held that, although Congress had power to take the 
property, 

“it does not follow that it may destroy the fran¬ 
chises without compensation.” 

In that case the Court said: 

“Upon what does the right of Congress to in¬ 
terfere in the matter rest! Simply upon the 
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S 1, powm ] of e tCnar 06 - , ThiS is ° ne of the 

na?„7a"Swav d s mTH? Congress oversuch 
edly supreme 7 navi8able streams is confess- 

* * # * 

^ ^ # 

gress B bv ttSci* ??? powers granted to Con- 
commerce is subject tVall’tlmV^T? t0 f e ^ late 

pssz 

control it doom* H 9 zeroising that supreme 

«y,«ir r« prsiS'K”'', 

tions imposed bv this Wh ‘ ? bject _ to the limita- 
take only on payment 5 ^ en *»ent, and can 
power to regukte coif i' ‘ . compeH sati 0 n. The 
broader terms than tv,. f f Ce ls , £* ven in any 
and post roads- but ifV ° es ^ a ^ ls .h post-offices 

It must either atrrpp nnm. • . f post-office, 

°,:r irsr- s? A —.t b 

t-ityoi r rat 

ment, in order to determine th? f V lm P rove - 
tion, such franchise , JUst c °mpensa- 

e r A m , Co™"i“ "twt T “»“T l ' 

RTY ’ IT DOE s not follow that it may destrov 
franchise WITHOUT COMPENSATION WhXlr T 
the true value of that which it takes from the ; b 

be said that jusT compensation C’ Af fore tt can 
has been made. And that which is true 6 ' Pr ° perty 
to a condemnation of property for 
equally true when condemnation is soiK'f® ?i! 8 
purpose of improving a natural tf'A gt foY the 
pose, in the improvement of a navie-ahl^f * 
was deemed essential to construe? a str ® an b it 
locks, in order to „„ s a r„„„ d S^VfSSs «*$ 
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the power of Congress to condemn whatever land 
mav^be necessary for such canal, there can be no 
nU estion- and of the equal necessity ot pay mg fu| 
compensation for all private property taken there 
can be as little doubt. If a man’s house must be 
taken that must be paid for; and, if the proper y 
is held and improved under a franchise from e 
State with power to take tolls, that tra > 
must be paid for, because it is a substantial ek- 
ment in the value of the property taken. So, com¬ 
ing to the case before us, while the power of Con- 
orcss to take this property is unquestionable, yet 
the' power to take is subject to the constitutional 

limitation of just compensation. 

# # * 

“The theory of the government seems to be, 
that the right of the Navigation Company to have 
its propertv in the river, and the franchises gi^e 
bv the^State to take tolls for the use thereof, arc 
conditional only, and that whenever the govern¬ 
ment in the exercise of its supreme power, as¬ 
sumes control of the river, it destroys both the 
ritrht of the company to have its property there, 
and the franchise to take tolls. But this is a mis¬ 
conception The franchise is a vested right. T1 c 
State 1 as Power to grant it. It may retake it as 
ft mav take other private property, for public 
uses upon the payment of just compensation. A 
like ' though a superior, power exists in the na¬ 
tional government. It may take it or public pur¬ 
poses and take it even against lie will of the 
State - but it can no more take the franchise wluc 
file State has given than it can any private prop- 

ortv belonging to nn indiv ldunl. . 

'“Notice to what the opposite view would lead: 
A railroad between Columbus, Ohio, and Harris- 
bura Pennsylvania, is an interstate highway, ere 
-Ued’under franchises granted by the two States 
of Ohio and Pennsylvania, franchises not meiely 
to construct, but to take tolls for the carrying of 
passengers and freight. In its exercise ot su- 
premepower to regulate commerce, Congress may 
condemn and take that interstate highway; but in 
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the exercise of that power, and in the taking of 
such property, may it ignore the franchises to take 
tdls granted by the States, or must it not rather 
pav for them, as it pays for the rails, the bridges 
and the tracks? The question seems to cambits’ 

are'nofmralle/ “Ti b f . su ?P sted that the cases 
aie not parallel, in that in the present there is a 

natural highwayj while in that suggested it is 

whol y artificial. But the power of Congress is 

not determined by the character of the highway 

Where m the Constitution is there given power 

n terms over highways, unless it be in that clause 

whiebT 1S ‘ post ' offices and Post-roads. The power 
which Congress possesses in respect to this taking 

rl P [7 y spnngs from the grant of power to 
f“ at ? commerce; and the regulation of com¬ 
merce implies as much control, as far-reaching 

l°Z er ’rZ r ffln artilici , al as a natural high g 

,-! hey „ are slm Ply the means and instru¬ 
mentalities ot commerce, and the power of Con 

gross to regulate commerce carries with it power 
o\er all the means and instrumentalities by which 
commerce is carried on.” ( pp . 335-337; 34 i f 342 ). 

In the instant case the franchise to consolidate and 
to issue capital stock, vested, as in the Monongahela 
.aie, sup, a , by grant to complainants by the States of 
their creation, is specifically taken away by the Act it¬ 
self and destroyed by the action of the Commission. 
Likewise, the right to contract is a valuable property 

nght, protected by the Fifth and Fourteenth Amend- 
ments of the Constitution. 

In Adair v. United States, 208 U. S. 161, 180 the 
Court said: 9 

“It results on the whole case, that the provi- 
sion ot the statute under which the defendant was 
conycted must be held to be repugnant to the 
Iittli Amendment and as not embraced by nor 
within the power of Congress to regulate inter¬ 
state commerce, but under the guise of regulating 
interstate commerce and as applied to this case it 
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arbitrarily sanctions an illegal invasion of the per¬ 
sonal liberty as well as the right of property of the 
defendant Adair.” 

This is the same case cited in the preceding Point, 
in which it was held that a statute prohibiting the dis¬ 
charge by a railroad corporation of employees on ac¬ 
count of membership in a labor union, was not only in¬ 
valid because not a regulation of commerce, but also an 
invasion of the Pittli Amendment in destroying the 
liberty of contract. 

Likewise, in Children 's Hospital v. Adkins, 284 Fed. 
Rep. 613 , decided on the authority of the Adair Case, 
supra (and affirmed by the Supreme Court April 9, 1923), 
it was held that the right to contract is a valuable prop¬ 
erty right protected by the Fifth Amendment. 

In the instant case the Act takes away the right to 

carry out a lawful contract. 

It is therefore obvious, upon the foregoing authori¬ 
ties, that property rights in the sense of the Fifth 
Amendment are being taken; and the next order ot in¬ 
quiry is, by what process of law ? 

As previously pointed out, one of the fundamental 

attributes of due process of law is a hearing. 

As said by the Supreme Court, in Galpin v. Page, 85 

U. S. 350, 368, 369: 

“It is a rule as old as the law, and never more 
to be respected than now, that no one shall be 
personally bound until he has had his day in court, 
by which is meant, until he has been duly cited to 
appear, and has been afforded an opportunity" to 
be heard. Judgment without such citation and op¬ 
portunity* wants all the attributes ot a judicial 
determination; it is judicial usurpation and op¬ 
pression, and never can be upheld where justice is 
justly administered.” 


In this case, in the first place the Act does not even 
purport to provide for a hearing as of right , but merely 
if the Commission “sees fit”; and in the second place, 
what actually happened? 

As the bill avers, the Commission did accord a hear¬ 
ing, but it reached its conclusion not upon the evidence 
adduced at such hearing, but upon the main point upon 
consideration of an alleged physical valuation estimate, 
which was not offered in evidence at said hearing y and 
which complainants were not allowed to inspect or to 
cross-examine any witnesses with respect thereto or 
offer any evidence in rebuttal thereof; nor were com¬ 
plainants even informed that said alleged valuation was 
to be considered or had been so considered until they 
learned thereof from the Commission’s decision. 

The practice of the Commission concerning physical 
valuations committed to it by Section 19a of the Inter¬ 
state Commerce Act is to first make a tentative valua¬ 
tion, which is served upon the carrier, and the carrier 
accorded a hearing and permitted to introduce evidence, 
after which a final valuation is determined by the Com¬ 
mission, which has the force of prima facie evidence as 
to the value of the property in proceedings involving 
such issue. 

In the instant case, not even a tentative valuation 
has yet been made and served upon complainants, and 
the Commission’s opinion clearly discloses that only 
“estimates” were used. 

The Commission further lomid, as disclosed by its 
opinion (Bill; Appendix D, that the equity to be 

received by the Pittsburgh Company would be “reduced 
to an undeterminable extent” by its assumption of the 
debts and liabilities of the Belt Company. As the bill 
a\ ers (p~ do) this finding is absolutely contrary to the 
e\ idence, which showed expressly the exact amount of 
debts and liabilities assumed, and that they amount to 




less than the assets to be received. And all this the Act 
expressly contemplates the Commission may do, for it 
may hold hearings “if it sees fit.” Could legislation or 
legislative judgment itself he more arbitrary? Is this 
the law of the land? Is it “a law which hears before 
it condemns; which proceeds upon inquiry and renders 

JUDGMENT ONLY AFTER TRIAL ? ’’ 

And the third fundamental of the Fifth Amendment 
is that property shall not he taken without just compen¬ 
sation. 

The Act here in question makes no pretense at com¬ 
pensation. 

“The mere form of the proceeding * * 

cannot convert the process used into due process 
of law, if the necessary result be to deprive him 
of his property without compensation.” 

Fayerweather v. Rich, 195 U. S. 276, 297, 298, 
where the Court said: 

“Our jurisdiction of this direct appeal from 
the decision of the Circuit Court is invoked on the 
ground that the case involves the application of 
the Constitution of the United States. 

“The contention is that bv Article V of the 
amendments to the Federal Constitution no per¬ 
son can ‘be deprived of life, liberty, or property, 
without due process of law’; that these plaintiffs 
were entitled to large shares of the estate of 
Daniel B. Fayerweather; that they were deprived 
of this property by the judgment of the Circuit 
Court, which gave unwarranted effect to a judg¬ 
ment of the state courts; that this action of the 
Circuit Court is not to be considered a mere error 
in the progress of a trial, but a deprivation of 
property under the forms of legal procedure. In 
Chicago, Burlington, dec.. Railroad v. Chicago, 166 
I\ S. 226, we heid that a judgment of a state court 
might be here reviewed if it operated to deprive 
a party of his property without due process of 
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law, and that the fact that the parties were prop¬ 
erly brought into court and admitted to make de¬ 
fense was not absolutely conclusive upon the ques¬ 
tion of due process. We said ( p . 234): 

“ ‘ But a State may not, by any of its agencies, 
disregard the prohibitions of the Fourteenth 
Amendment. Its judicial authorities may keep 
within the letter of the statute prescribing forms 
of procedure in the courts and give the parties in¬ 
terested the fullest opportunity to be heard, and 
yet it might be that its final action would be in¬ 
consistent with that amendment. In determining 
what is due process of law regard must be had to 
substance, not to form. This court, referring to 
the Fourteenth Amendment, has said: 'Can a 
State make anything due process of law which, by 
its own legislation, it chooses to declare such? To 
affirm this is to hold that the prohibition to the 
States is of no avail, or has no application where 
the invasion of private rights is effected under the 
forms of state legislation.’ Davidson v. New Or¬ 
leans, 90 U. S. 97, 102. The same question could 
be propounded, and the same answer should be 
made, in reference to judicial proceedings incon¬ 
sistent with the requirement of due process of law. 
If compensation for private property taken for 
public use is an essential element of due process 
of law as ordained by the Fourteenth Amend¬ 
ment, then the final judgment of a state court, 
under the authority of which the property is in 
fact taken, is to be deemed the act of the State 
within the meaning of that amendment.’ 

“And again (pp. 230, 237 ): ‘The mere form of 

THE PROCEEDING INSTITUTED AGAINST THE OWNER, 
EVEN IF HE BE ADMITTED TO DEFEND, CANNOT CONVERT 
THE PROCESS USED INTO DUE PROCESS OF LAW, IF THE 
NECESSARY RESULT BE TO DEPRIVE HIM OF HIS PROP¬ 
ERTY WITHOUT COMPENSATION.’ 

“If a judgment of a state court can be reviewed 
by this court on error upon the ground that, al¬ 
though the forms of law were observed, it neces¬ 
sarily operated to wrongfully deprive a party of 
his property (as indicated by the decision just 
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referred to) a judgment of the Circuit Court of 
the United States, claimed to give such unwar¬ 
ranted effect to a decision of a state court as to 
accomplish the same result, may also be consid¬ 
ered as presenting the question how far it can be 
sustained in the view of the prohibitory language 
of the Fifth Amendment, and thus involve the 
application of the Constitution.” 


III. 


The Act is invalid as a delegation of legislative 
authority contrary to Section 1 of the First Article of 
the Constitution of the United States. 

2. fa 

To repeat, the Act, Section 20a (2) (Bill, pro¬ 

vides that the Commission mav issue an order author- 
izing the issuance of capital stock 

1 ‘only if it finds that such issue or assumption: 
(a) is for some lawful object within its corporate 
purposes, and compatible with the public interest, 
which is necessary or appropriate for or consistent 
with the proper performance by the carrier of 
sendee to the public as a common carrier, and 
which will not impair its ability to perform that 
service, and (b) is reasonably necessary and ap¬ 
propriate for such purpose”. 


As clearly appears from the Jast opinion of the Com¬ 
mission (Bill, Appendix Dj] it construes the phrase 
“compatible with the public interest” as though it stood 
independent of its context; that is, that although the issue 
may be for a lawful object within the corporate purposes, 
necessary or appropriate for and consistent with the 
proper performance of sendee to the public, and will not 
impair the carrier’s ability to perform that service, and 
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is reasonably necessary and appropriate for such pur¬ 
pose, still, if for any reason which judgment, whim or 
caprice may suggest to the Commission, it reaches the 
conclusion that the issue proposed is not 4 ‘in the public 
interest \ it may deny the application. 

It is contended in the next Point that this construc¬ 
tion is quite erroneous; that the phrase “compatible with 
the public interest” relates to the preceding phrase, to 
wit: “some lawful object within its corporate purposes”. 
But under this Point it is contended that upon either con¬ 
struction this Section is invalid, because it amounts to a 
delegation of legislative authority, because the phrase is 
so vague in not establishing any standard concerning 
what the public interest consists in as to result in dele¬ 
gating to the Commission the power to make the law in 
each case whatever it sees fit. 

The first section of the first article of the Constitution 
provides that Congress shall make the laws. That Con¬ 
gress may not delegate its legislative functions, is settled 
beyond argument. 


Interstate Commerce Commission v. Goodrich 
Transit Co. y 224 U. S. 194, 211 , 212, 214, 215, 

where the Court said: 

“The object of requiring such accounts to be 
kept m a uniform way and to be open to the in¬ 
spection of the Commission is not to enable it to 

REGULATE THE AFFAIRS OF THE CORPORATIONS NOT 

within ITS jurisdiction, but to be informed con¬ 
cerning the business methods of the corporations 
subject to the act that it may properly regulate 
such matters as are really within its jurisdiction. 
Further, the requiring of information concerning 
a business is not regulation of that business. The 
necessity of keeping such accounts has been de¬ 
veloped in the reports of the Commission and has 
been the subject of great consideration. It caused 
the employment of those skilled in such matters, 
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and has resulted in the adoption of a general form 
of accounting which will enable the Commission 
to examine into the affairs of the corporations, 
with a view to discharging its duties of regulation 
concerning them. 

****** 

“It is contended that this construction of the 
statute enables the Commission not only to regu¬ 
late the interstate business, but as well the wholly 
intrastate business of the complaining corpora¬ 
tions, and is, therefore, beyond the power of Con¬ 
gress. Such cases are cited and relied upon by 
complainants as the Employers’ Liability Cases, 
207 U. S. 462, and Illinois Central R. R. Co. vs. Me- 
Kendree, 202 U. S. 514. In those cases acts of 
Congress and orders of executive departments 
were held void because they undertook to regulate 
matters wholly intrastate, as distinguished from 
those matters of an interstate character and with¬ 
in the legislative power of Congress. And what 
we have already said as to the character of these 
orders is enough to indicate that in our opinion 
they are not regulations of intrastate commerce. 

“Furthermore, it is said that such construc¬ 
tion of S 20 makes it an unlawful delegation of 
legislative power to the Commission. We cannot 
agree to this contention. The Congress may not 

DELEGATE TTS PURELY LEGISLATIVE POWER TO A COM¬ 
MISSION, hut, having laid down the general rules 
of action under which a commission shall proceed, 
it may require of that commission the application 
of such rules to particular situations and the in¬ 
vestigation of facts, with a view to making orders 
in a particular matter within the rules laid down 
by the Congress. This rule has been frequently 
stated and illustrated in recent cases in this court, 
and needs no amplification here. Butt field v. 
Stranaban, 192 U. S. 470; Union Bridye Co. v. 
United States, 204 U. S. 284; United States v. 
Gri m and, 220 U. S. 506. 

“In S 20 Congress has authorized the Com¬ 
mission to require annual reports. The act itself 
prescribes in detail what those reports shall con- 



tain. The Commission is permitted, in its discre¬ 
tion to require a uniform system of accounting, 
and to prohibit other methods of accounting than 
those winch the Commission may prescribe. In 
other words, Congress has laid down general rules 
tor the guidance of the Commission, leaving to it 
mereiy the carrying out of details in the exercise 
ot the power so conferred. This, we think, is not 
a delegation of legislative authoritv.” 

See, also: 

Cooley's Constitutional Limitations ( 7 th Ed ) n 
163. 

Wayman v. Southard , 10 Wheat. 1 , 43 , 46. 

People's Bail road v. Memphis Railroad, 10 Wall 
38, 50. 

Stoutenbergh v. Hennick, 129 U. S. 141 , 147 . 

In re Bahrer, 140 U. S. 545 . 

Field v. Clark, 143 U. S. 649, 697-700. 

Interstate Commerce Commission v. Cincinnati. 

N. 0. & T. P. B. Co. (Maximum Bate Cases) 
167 U. S. 479, 505. 

The difficulty lies in determining just what amounts 
lo a delegation of legislative authority. The two follow¬ 
ing definitions afford a fair criterion upon which to 
judge an enactment: 

"One of the most important tests as to whether 
particular laws amount to an invalid delegation of 
legislative power is found in the completeness of 
the statute as it appears when it leaves the hands 
of the legislature. The generally recognized prin¬ 
ciple is that a law must be so complete in all its 
terms and provisions when it leaves the legisla¬ 
tive branch of the government, that nothing is left 
to the judgment of the electors or other appointee 
or delegate of the legislature. Where a statute is 
incomplete as legislation and authorizes an execu¬ 
tive board to decide what shall and what shall not 
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be deemed an infringement of the law, it will be 
held unconstitutional as purporting to make an im¬ 
proper delegation of legislative power.” 

Ruling Case Law, Vol. 6, p. 166, sec. 166. 

“The power to bind and loose, to inaugurate 
or suspend the operations of the law, to say where 
and when it is the law, is of necessity an inherent 
and integral part of the law-making power, not to 
be delegated to or wielded by any commission. ,, 

Merchants Exchange v. Knott, 212 Mo. 616 
(Opinion 641), 111 S. W. 565. 

The Act under consideration, upon the Commission’s 
construction, leaves to it the whole field of human imagin¬ 
ation and no limitation of law to control it. It is purely 
in its judgment to “bind or loose”; to make one law’ for 
one occasion, and another hvw for another. It mav chance 

7 v 

that upon an application to issue bonds at six per cent 
the Commission, observing that the English debt having 
been recently funded upon a 3% basis, which might re¬ 
sult in the Government being in the market to sell the 
English bonds, and as it would find their market not so 
good in comparison with the 6% rate on the railroad 
bonds, should reach the conclusion that the issuance, al¬ 
though for a necessary and lawful purpose, was not “in 
the public interest”. 

The probability of wfiiether the Commission w’ould 
do so, is not the test. The question is concerning the 
authority to do so. Is the legislation complete? Does it 
afford standards concerning the public interest, or place 
limitations of any kind upon the Commission’s authority? 

And even upon the other construction, i. e., that w T hat 
is confided to the Commission is a determination that the 
object for which the stock is sought to be issued is in the 
public interest, the Commission is without guide as to 
what objects are in the public interest. 



Carriers are frequently required by law to make im¬ 
provements of a nature that is characterized as invest¬ 
ments in 11011 -revenue producing property, such, for ex¬ 
ample, as the elimination of grade crossings. These re¬ 
quirements are under the State police powers in the in¬ 
terest of public safety, but in their nature they do not 
tend to increase the earning power of the carrier or pro¬ 
duce revenue; that they are capitalizable and properly 
provided for by the issuance of stock or bonds, has not 
until now been questioned. 

But we find the Commission, in the exercise of its new 
power in Stock of the Delaware, Lackawanna & Western 
Railroad (67 /. C. C. 426, 433), holding: 

“To render the proposed issuance ‘compatible 
with the public interest,’ within the meaning of 
the statute, we are convinced that a substantial 
surplus should remain uncapitalized as a support 
tor the applicant’s credit, providing for emer¬ 
gency needs, offsetting obsolescence and necessary 
investments in nonrevenue-producing property, 
and serving as a general financial balance-wheel.” 

In other words, although the object is entirely lawful, 
and even laudable, and although the right to issue stock 
to provide for such improvements exists under the law 
of the State of the corporation’s creation, and although 
Congress has not said that it shall be unlawful to capital¬ 
ize nonrevenue-producing improvements, yet it is con¬ 
tended that it has empowered the Commission to say it 
shall be unlawful because in the judgment and discretion 
of the Commission it believes it to be not in the public 
interest. And further, though it be lawful to make such 
improvements the Commission may say that they may 
not lawfully be capitalized, because in the discretion of 
the Commission it is of opinion that such improvements 
are not “in the public interest.” Could delegation of 
legislative authority be broader than this! 
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The Commission, not Congress, is to say whether se¬ 
curities may be issued, based not upon some condition, 
some event or happening, some fact to be found, but upon 
the Commission’s discretion or judgment concerning 
what objects are in the public interest. 

A statute vesting such absolute and arbitrary discre¬ 
tion out of legislative hands is invalid. 

4 ‘Where Statute Otherwise Unobjectionable Is 
Unfaithfully Administered.—A law cannot be held 
unconstitutional because, while its just interpre¬ 
tation is consistent with the constitution, it is un¬ 
faithfully administered by those who are charged 
with its execution. Their doings may be unlawful 
while the statute is valid. But where an ordi¬ 
nance OR LAW VESTS AN ABSOLUTE AND ARBITRARY 
DISCRETION IN A MUNICIPAL BOARD, WITHOUT THE 
RIGHT OF APPEAL OR REVIEW THEREFROM, TO GRANT OR 

refuse licenses for conducting a legitimate and 
proper business, without regard to the character 
or fitness of the applicant or the suitableness of 
the place where it is proposed to be conducted, 

THEREBY PUTTING IT IN THE POWER OF SUCH BOARD 
TO MAKE UNJUST AND ARBITRARY DISCRIMINATIONS 
FOUNDED UPON RACE OR COLOR OR OTHER ARBITRARY 
DISTINCTION, AND IT IS ACTUALLY SHOWN THAT SUCH 
DISCRIMINATIONS ARE MADE, SUCH ORDINANCE WILL BE 

held unconstitutional as denying the equal pro¬ 
tection of the laws in violation of the first section 
of the fourteenth amendment. But a statute is not 
to be held unconstitutional by indulging in con¬ 
jecture as to every conceivable harm which may 
arise or wrong which may be occasioned by the 
abuse of the lawful powers which it confers. That 
should be considered when the supposed abuse 
arises.” 

4 Michie’s Encyclopedia of U. S. Sup . Ct. Rep. 

274 . 

The principle underlying the laws creating adminis¬ 
trative tribunals, such as the Commission is, which saves 
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them from being a pure delegation of legislative power, 
is that their duties are marked out and defined, and they 

are simply to act upon findings of fact or happening of 
events. 


The power is expressly made to depend on 
the condition that, after full hearing and investi¬ 
gation, the Commission shall find existing rates to 
be unjust, unreasonable, unjustly discriminatory, 
or unduly preferential. We conclude that a valid 
order of the Commission under the act must con¬ 
tain a finding of fact after hearing and investiga¬ 
tion, upon which the order is founded, and that, 

for lack of such a finding, the order in this case 
was void. 

‘‘This conclusion accords with the construc¬ 
tion put upon similar statutes in other states. 
State Public Utilities Commission ex rel. Spring- 
field v. Springfield Gas & E. Co., 291 III. 209 P. 
U. R. 1920C, 640, 125 N. E. 891; State Public 
Utilities Co. v. Baltimore & 0. S. W. R. Co 281 
III. 405, P. u. R. 1918B, 655, 118 N. E. 81 . More¬ 
over, it accords with general principles of consti¬ 
tutional government. The maxim that a legisla¬ 
ture ma} not delegate legislative power has some 
qualifications, as in the creation of municipalities, 
and also in the creation of administrative boards 
to apply to the myriad details of rate schedules 
the regulatory police power of the state. The 
latter qualification is made necessary in order 
that the legislative power may be effectively ex¬ 
ercised. In creating such an administrative 

AGENCY , THE LEGISLATURE, TO PREVENT ITS BEING A 
PURE DELEGATION OF LEGISLATIVE POWER, MUST EN¬ 
JOIN UPON IT A CERTAIN COURSE OF PROCEDURE AND 
CERTAIN RULES OF DECISION IN THE PERFORMANCE OF 

its function. It is a wholesome and necessary 
principle that such an agency must pursue the 
procedure and rules enjoined, and show a sub¬ 
stantial compliance therewith, to give validity to 

. ^ , ore, such an administra- 

tive agency is required, as a condition precedent 
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to an order, to make a finding of facts, the validity 
of the order must rest upon the needed finding. 
If it is lacking, the order is ineffective. 

“It is pressed on us that the lack of an ex¬ 
press finding may be supplied by implication and 
by reference to the averments of the petition in¬ 
voking the action of the Commission. We cannot 
agree to this. It is doubtful whether the facts 
averred in the petition were sufficient to justify 
a finding that the contract rates were unreason¬ 
ably low; but we do not find it necessary to answer 
this question. \\ e rest our decision on the prin¬ 
ciple that an express finding of unreasonableness 
by the Commission was indispensable under the 
statutes of the state.’’ 

11 ichita Railroad & Right Co. v. Public Utilities 
Commission of the State of Kansas, U. S. ; 
67 Law Ed. pp. 52, 57: 

The Supreme Court pointed out that this very expres¬ 
sion “public interest” affords no reasonable standard, 
and it would involve a delegation of legislative authority, 
in United States v. Cohen Grocery Co., 255 U. S. 81, 89- 
53, where Chief Justice \\ hite, delivering the opinion 
of the Court, said: 

“The sole remaining inquiry, therefore, is the 
certainty or uncertainty of the text in question, 
that is, whether the words ‘That it is hereby made 
unlawful for any person wilfully * * * to make 
any unjust or unreasonable rate or charge in 
handling or dealing in or with any necessaries’, 
constituted a fixing by Congress of an ascertain¬ 
able standard of guilt and are adequate to inform 
persons accused of violation thereof of the nature 
and cause of the accusation against them. That 
they are not, we are of opinion, so clearly re¬ 
sults from their mere statement as to render 
elaboration on the subject wholly unnecessary. 
Observe that the section forbids no specific or 
definite act. It confines the subject-matter of the 
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investigation which it authorizes to no element, 
essentially inhering in the transaction as to Xh 
it provides. It leaves open, therefore, the widest 
conceivable inquiry, the scope of which no one 
can foresee and the result of which no one can 
foreshadow or adequately guard against. In fact 

we SEE NO REASON TO DOUBT THE SOUNDNESS OF THE 
OBSERVATION OF THE COURT BELOW, IN ITS OPINION 
TO THE EFFECT THAT, TO ATTEMPT TO ENFORCE THe’ 
SECTION WOULD BE THE EXACT EQUIVALENT OF AN 
EFFORT TO CARRY OUT A STATUTE WHICH IN TERMS 
MERELY PENALIZED AND PUNISHED ALL ACTS DETRI¬ 
MENTAL TO THE PUBLIC INTEREST when Ulliust aild 

X eaS °And tw rt® e ? tim \ tion of the court a "d 
ju y. And that this is not a mere abstraction 

finds abundant demonstration in the cases now 

before us, since in the briefs in these cases the 

conflicting results which have arisen from the 

painstaking attempts of enlightened judges in 

seeking to carry out the statute in cases brought 

tfve'of AT T° f V ' Vldly p0rtra - ved - As illustn! 
tne ot this situation we append in the margin a 

statement Irom one of the briefs on the subiect 

And again, this condition would be additionally 

obvious it we stopped to recur to the persistent 

efforts which, the records disclose, were made by 

administrative officers, doubtless inspired by a 

zealous effort to discharge their duty, to establish 

a STANDARD of their own to be used as a basis to 

r «‘de*- section possible of execution. 

I hat it results Irom the consideration which 

we have stated that the section before us was void 

for repugnancy to the Constitution is not open 

to question. United States v. Reese 92 U S 2 id 

219-220; h nited States v. Brewer, 139 U S 279 

288; Todd v. United States, 158 U S 278 282- 

W4i*Ch nited A*' ?S J' SkarP ’ 27 Fed - Cos’. 1041, 
1043; Chicago & Northwestern Ry. Co v Dev is 

Fed. Rep. 866, 876; Tozer v. United States’ 52 

Fed Rep 917, 919-920; United States v. Capital 

Traction Co., 34 App. D. C. 592; United States v 

Pennsylvania R. R. Co., 242 U. S. 208 , 237-238. 


I 
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“But decided cases are referred to which it is 
insisted sustain the contrary view. Water-Pierce 
Oil Co. v. Texas, 212 U. S. 86; Nash v. United 
States, 229 U. S. 373; Fox v. Washington, 236 U. S. 

273; Miller v. St raid, 239 U. S. 426; Omaechevarria 
v. Idaho, 246 U. S. 343. We need not stop to re¬ 
view them, however, first, because their inap¬ 
positeness is necessarily demonstrated when it is 
observed that if the contention as to their effect 
were true it would result, in view of the text of the 
statute, that no standard whatever was required, 
no information as to the nature and cause of the 
accusation was essential, and that it was compe¬ 
tent TO DELEGATE LEGISLATIVE POWER, IN THE VERY 
TEETH OF THE SETTLED SIGNIFICANCE OF THE FlFTH 

and Sixth Amendments and of other plainly ap¬ 
plicable PROVISIONS OF THE CONSTITUTION ; aild 
second, because the cases relied upon all rested 
upon the conclusion that, for reasons found to re¬ 
sult either from the text of the statutes involved 
or the subjects with which they dealt, a standard 
of some sort was afforded. Indeed, the distinc¬ 
tion between the cases relied upon and those es¬ 
tablishing the general principle to which we have 
referred, and which we now apply and uphold as 
as a matter of reason and authority, is so clearly 
pointed out in decided cases that we deem it only 
necessary to cite them. International Harvester 
Co. v. Kentucky, 234 U. S. 216, 221; Collins v. Ken¬ 
tucky, 234 U. S. 634, 637; American Seeding Ma¬ 
chine Co. v. Kentucky, 236 U. S. 660, 662; and see 
United States v. Pennsylvania R. R. Co., 242 U. S. 

208, 237-238. 

“It follows from what we have said that, not 
forgetful of our duty to sustain the constitution¬ 
ality of the statute if ground can possibly be i 

found to do so, we are nevertheless compelled in 
this case to say that we think the court below was 
clearly right in holding the statute void for repug¬ 
nancy to the Constitution, and its judgment quash¬ 
ing the indictment on that ground must be, and it 
is, hereby affirmed.” 
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On June 29, 1921, while complainants’ applications 
were pending, the Commission decided an application of 
the Minneapolis, St Paul & Sault Ste. Marie Railway 
ompany for authority to purchase the property of the 
Wisconsin & Northern Railroad Company (Finance 
Docket 1288; opinion not yet reported) favorably. The 
only substantial difference between that application and 
those of complainants was that it contemplated payment 
tor the property by bonds of the applicant, instead of 
capital stock. Until now, it has universally been agreed 
by radical and conservative alike, that it is in the public’ 
interest for a carrier to issue stock rather than bonds, 
ihe distinction made in that case by the Commission is 
not based upon this difference, nor does the Commission 
give am special reason tor the distinction. And this it 
is not required to do, for under the statute it is within 
its uncontrolled discretion to grant an application in one 
case and deny it in another, even though the relevant 
tacts be identical, upon its conception (not the common 

conception) of the “public interest,’’ without expressing 
any reason for its course. 

A statute that is so vague and uncertain or indefinite 
as to result in authorizing arbitrary exercise of power 
one way in one case and another way in another case 
is a void attempt to delegate legislative power. 

In a very recent opinion, the Supreme Court said: 

“The price fixed by the board need have no 
relation to the capacity or earning power of the 
employee, the number of hours which may happen' 
to constitute the day’s work, the character of the 
place where the work is to be done, or the circum- 
stances or surroundings of the employment, and 
while it has no other basis to support its validity 
than the assumed necessities of the employee it 
takes no account of any independent resources 
she may have. It is based wholly on the opinions 
o members ot the board and their advisers_per- 
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haps an average of their opinions if they do not 
precisely agree—as to what will be necessary to 
provide a living for a woman, keep her in health 
and preserve her morals. It applies to any and 
every occupation in the district without regard to 
its nature or the character of the work. 

“The standard furnished by the statute for the 
guidance of the board is so vague as to be im¬ 
possible of practical application with any reason¬ 
able degree of accurancy. What is sufficient to 
supply the necessary cost of living for a woman 
worker and maintain her in good health and pro¬ 
tect her morals is obviously not a precise or un¬ 
varying sum—not even approximately so. The 
amount will depend upon a variety of circum¬ 
stances—the individual temperament, habits of 
thrift, care, ability to buy necessaries intelligently, 
and whether the woman lives alone or with her 
family. To those who practice economy, a given 
sum will afford comfort, while to those of con¬ 
trary habit the same sum will be wholly inade¬ 
quate. The co-operative economies of the family 
group are not taken into account though they con¬ 
stitute an important consideration in estimating 
the cost of living, for it is obvious that the in¬ 
dividual expense will be less in the case of a mem¬ 
ber of a family than in the case of one living alone. 
The relation between earnings and morals is not 
capable of standardization. The well to do are 
not less likely than the poor to lapse morally. 

“It cannot be shown that highly paid women 
safeguard their morals more carefully than those 
who are poorly paid. Morality rests upon other 
considerations that wages; and there is, certainly, 
no such prevalent connection between the two as 
to justify a broad attempt to adjust the latter 
with reference to the former. As a means of safe¬ 
guarding morals the attempted classification, in 
our opinion, is without reasonable basis. No dis¬ 
tinction can be made between women who work 
for others and those who do not; nor is there 
ground for distinction between women and men, 
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for certainly, if women require a minimum wage 
to preserve their morals men require it to pre- 
serve their honesty. For these reasons and others 
which might be stated the inquiry in respect of 
the necessary cost of living and of the income 
necessary to preserve health and morals presents 
an individual and not a composite question, and 
must be answered for each individual considered 
by herself and not by a general formula prescribed 
by a statutory bureau. 

******* 

“This uncertainty of the statutory standard is 
demonstrated by a consideration of certain orders 
of the board already made. These orders fix the 
sum to be paid to a woman employed in a place 
where food is served or in a mercantile establish¬ 
ment at $16.50 per week; in a printing establish¬ 
ment, at $15.50 per week; and in a laundry, at 
$1d per week, with a provision reducing this to 
$9 in the case of a beginner. If a woman em¬ 
ployed to serve food requires a minimum of $16.50 
per week, it is hard to understand how r the same 
woman working in a printing establishment or 
m a laundry is Jo get on with an income lessened 
b) from $1 to $7.50 per week. The board probably 
tound it impossible to follow the indefinite stan¬ 
dard ot the extraneous circumstance that the em¬ 
ployee needs to get a prescribed sum of money 
to insure her subsistence, health and morals 
******** 

“But a statute which prescribes payment with¬ 
out regard to any of these things and solely with 
relation to circumstances apart from the contract 
of employment, the business affected by it and 
the work done under it, is so clearly the product 

Ot A NAKED, ARBITRARY EXERCISE OF POWER THAT IT 
CANNOT BE ALLOW'ED TO STAND UNDER THE CONSTITU¬ 
TION of the United Sttes.” 

Children's Hospital v. Adkins , U . S. 

April 9, 1923. 



% 0 


76 

“I n reference to that right, it was declared by 
the Supreme Judicial Court of Massachusetts, in 
Capen v. Foster , 12 Pick. 485, 489, in the words 
of Chief Justice Shaw, ‘that in all cases where the * 
constitution has conferred a political right or priv¬ 
ilege, and where the constitution has not particu¬ 
larly designated the manner in which that right is 
to be exercised, it is clearly within the just and 
constitutional limits of the legislative power, to 
adopt any reasonable and uniform regulations, in 
regard to the time and mode of exercising that 
right, which are designed to secure and facilitate 
the exercise of such right, in a prompt, orderly, 
and convenient manner;’ nevertheless, ‘such a con¬ 
struction would afford no warrant for such an ex¬ 
ercise of legislative power, as, under the pretence 
and color of regulating, should subvert or injuri¬ 
ously restrain the right itself.’ It has accordingly 
been held generally in the States, that, whether the 
particular provisions of an act of legislation, 
establishing means for ascertaining the qualifica¬ 
tions of those entitled to vote, and making previ¬ 
ous registration in lists of such, a condition prece¬ 
dent to the exercise of the right, were or were not 
reasonable regulations, and accordingly valid or 
void, was always open to inquiry, as a judicial 
question. See Daggett v. Hudson , 1 Western Re¬ 
porter, 789, decided by the Supreme Court of 
Ohio, where many of the cases are collected; Mon¬ 
roe v. Collins , 17 Ohio St. 665. 

“The same principle has been more freely ex¬ 
tended to the quasi legislative acts of inferior 
municipal bodies, in respect to which it is an 
ancient jurisdiction of judicial tribunals to pro¬ 
nounce upon the reasonableness and consequent 
validity of their by-laws. In respect to these, it 
was the doctrine, that every by-law must be rea¬ 
sonable, not inconsistent with the charter of the 
corporation, nor with any statute of Parliament, 
nor with the general principles of the common 
law of the land, particularly those having relation 
to the liberty of the subject or the rights of private 
property. Dillon on Municipal Corporations, 3 ed.. 
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Sec 319, and cases cited in notes. Accordingly, 
in the case of The State of Ohio ex rel. &c. v. The 
CwynnatiGas-Light and Coke Company, 18 Ohio 
or. ^JbJ, o(X), an ordinance of the city council pur¬ 
porting to fix the price to be charged for gas, under 
an authority ot law giving discretionary power to 
do so, was held to be bad, if passed in bad faith, 
fixing an unreasonable price, for the fraudulent 
pui pose of compelling the gas company to submit 
to an unfair appraisement of their works. And a 
similar question, very pertinent to the one in the 

? ases ’ was ( ^ e cided by the Court of Appeals 
ot Maryland, in the case of the City of Baltimore 
v. Badecke 49 Maryland, 217. In that case the 
defendant had erected and used a steam engine, 
m prosecution of his business as a carpenter 
and box-maker in the city of Baltimore, under a 

mayor and city council, which 
contained a condition that the engine was ' to be 
removed after six months’ notice to that effect 
trom the mayor.’ After such notice and refusal 
to conform to it, a suit was instituted to recover 
the penalty provided by the ordinance, to restrain 
the prosecution of which a bill in equity was filed. 
The court holding the opinion that 'there may be 
a case in which an ordinance, passed under grants 
of power like those we have cited, is so clearly 
unreasonable, so arbitrary, oppressive, or partial, 
as to raise the presumption that the legislature 
never intended to confer the power to pass it, and 
to justify the courts in interfering and setting it 
aside as a plain abuse of authority,’ it proceeds to 
speak, with regard to the ordinance in question, in 
relation to the use of steam engines, as follows r 
'It does not profess to prescribe regulations for 
their construction, location, or use, nor require 
such precautions and safeguards to be provided by 
those who own and use them as are best calculated 
to render them less dangerous to life and property, 
nor does it restrain their use in box factories and 
other similar establishments within certain defined 
limits, nor in any other way attempt to promote 
their safety and security without destroying their 
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usefulness. But it commits to the unrestrained 
will of a single public officer the power to notify 
every person who now employs a steam engine in 
the prosecution of any business in the city of Balti¬ 
more, to cease to do so, and, by providing com¬ 
pulsory fines for every day’s disobedience of such 
notice and order of removal, renders his power 
over the use of steam in that city practically abso¬ 
lute, so that he may prohibit its use altogether. 
But if he should not choose to do this, but only to 
act in particular cases, there is nothing in the 
ordinance to guide or control his action. It lays 
down no rules by which its impartial execution can 
be secured or partiality and oppression prevented. 
It is clear that giving and enforcing these notices 
may, and quite likely will, bring ruin to the busi¬ 
ness of those against whom they are directed, 
while others, from whom they are withheld, may 
be actually benefited by what is thus done to their 
neighbors; and, when we remember that this action 
or non-action may proceed from enmity or preju¬ 
dice, from partisan zeal or animosity, from favor¬ 
itism and other improper influences and motives 
easy of concealment and difficult to be detected and 
exposed, it becomes unnecessary to suggest or to 
comment upon the injustice capable of being 
brought under cover of such a power, for that be¬ 
comes apparent to every one who gives to the sub¬ 
ject a moment’s consideration. In fact, an ordi¬ 
nance which clothes a single individual with such 
power hardly falls within the domain of law , and 
we are contrained to pronounce it inoperative and 
void.’ 

“This conclusion, and the reasoning on which 
it is based, are deductions from the face of the 
ordinance, as to its necessary tendency and ulti¬ 
mate actual operation. In the present cases we 
are not obliged to reason from the probable to the 
actual, and pass upon the validity of the ordi¬ 
nances complained of, as tried merely by the op¬ 
portunities which their terms afford, of unequal 
and unjust discrimination in their administration. 
For the cases present the ordinances in actual op- 
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eration, and the facts shown establish an adminis¬ 
tration directed so exclusively against a particular 
class of persons as to warrant and require the 
conclusion, that, whatever may have been the in¬ 
i' jv ., o^nances as adopted, they are ap¬ 
plied by the public authorities charged with their 
administration, and thus representing the State 
itself, with a mind so unequal and oppressive as 
to amount to a practical denial by the State of 
that equal protection of the laws which is secured 
to the petitioners, as to all other persons, by the 
broad and benign provisions of the Fourteenth 
Amendment to the Constitution of the United 
States. Though the law itself be fair on its face 
and impartial in appearance, yet, if it is applied 
and administered by public authority with an evil 
eye and an unequal hand, so as practically to 
make unjust and illegal discriminations between 
persons in similar circumstances, material to their 
rights, the denial of equal justice is still within 
the prohibition of the Constitution. This prin¬ 
cipal of interpretation has been sanctioned by this 

T? U oll\ H fn de r SOn V - Ma y° r °f Ne ™ York, 92 
U. b. 259; Chy Lung v. Freeman , 92 U S. 275 • Ex 

W?n * lr it ia ’ To TL S ri- 339; Neal v - Delaware, 
103 u. b. 370; ana Soon Hing v. Crowley , 113 JJ . S. 

“The present cases, as shown by the facts dis¬ 
closed in the record, are within this class. It ap¬ 
pears that both petitioners have complied with 
every requisite, deemed by the law or by the pub¬ 
lic officers charged with its administration, nec¬ 
essary for the protection of neighboring property 

™,°Kr if’ m 88 8 'Precaution against injury to the 
pubhc health. No reason whatever, except the 
will of the supervisors, is assigned why they 
should not be permitted to carry on, in the accus¬ 
tomed manner, their harmless and useful occupa- 
tion, on which they depend for a livelihood. And 
while this consent of the supervisors is withheld 
from them and from two hundred others who have 
also petitioned, all of whom happen to be Chinese 
subjects, eighty others, not Chinese subjects, are 
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permitted to carry on the same business under 
similar conditions. The fact of this discrimina¬ 
tion is admitted. No reason for it is shown, and 
the conclusion cannot be resisted, that no reason 
for it exists except hostility to the race and na¬ 
tionality to which the petitioners belong, and 
which in the eye of the law is not justified. The 
discrimination is, therefore, illegal, and the public 
administration which enforces it is a denial of the 
equal protection of the laws and a violation of the 
Fourteenth Amendment of the Constitution.” 

Yick T Vo v. Hopkins, 118 U. S. 356, 370-374. 

“The statute contemplates a most important 
change in the election laws. Previous to its adop¬ 
tion, the States, as a general rule, regulated in 
their own way all the details of all elections. They 
prescribed the qualifications of voters, and the 
manner in which those offering to vote at an elec¬ 
tion should make known their qualifications to the 
officers in charge. This act interferes with this 
practice, and prescribes rules not provided by the 
laws of the States. It substitutes, under certain 
circumstances, performances wrongfully prevent¬ 
ed for performance itself. If the elector makes 
and presents his affidavit in the form and to the 
effect prescribed, the inspectors are to treat this 
as the equivalent of the specified requirement of 
the State law. This is a radical change in the 
practice, and the statute which creates it should 
be explicit in its terms. Nothing should be left 
to construction, if it can be avoided. The law 
ought not to be in such a condition that the elector 
may act upon one idea of its meaning, and the 

inspector upon another. 

# ♦ # * * 

“It would certainly be dangerous if the legis¬ 
lature could set a net large enough to catch all 
possible offenders, and leave it to the courts to 
step inside and say who could' be rightfully de¬ 
tained, and who should be set at large. This would, 
to some extent, substitute the judicial for the leg- 



islative department of the government. The 
courts enforce the legislative will when ascer- 

^ lth .V? the constitutional grant of power. 
Within its legitimate sphere, Congress is supreme, 
and beyond the control of the courts; but if it 
steps outside of its constitutional limitations, and 
attempts that which is beyond its reach, the courts 
are authorized to, and when called upon in due 
course of legal proceedings must, annul its en 
croachments upon the reserved power of the 
states and the people.” 

United States v. Reese , 92 U. S. 214 , 219 , 221. 

“In support of the second contention the com¬ 
pany asserts that the order of the Commission is 
not administrative is indicated by decisions of this 
court in actions for failure to furnish cars The 
cases ar e: Louisville & Nashville R, R. Co. v. Cook 

233 lL S - 70 < 1912 )5 Eastern Ry. Co. 
v. Littlefield, 237 V. S. 140 (1915); Penva. R. R. 

( o. v. Puritan Coal Minina Co., 237 U 8 121 

Central R. R. Co. v. Mulberry Hill 
Coal^ Co., 238 U. S. 275 (1915). 

Again, it is charged that the order expressed 
but a legislative principle, has the generality of 
such principle without any criterion of application. 

I fie order requires the company to ‘provide * * * 
upon reasonable request and reasonable notice, at 
complainants’ respective refineries, tank cars in 
sufficient number to transport said complainants’ 
normal shipments in interstate commerce.’ What 
is a reasonable request or reasonable notice, and 
what are normal shipments? The order affords no 
answer and if the railroad company ventures, how¬ 
ever honestly, any resistance to a request or notice 
not deemed reasonable or to shipments not deemed 
normal it must exercise this right at the risk of a 
penalty of $5,000 a day against all of its respon¬ 
sible officers and agents. These considerations are 
very serious (International Harvester Co. v. Ken- 
*^11, 234 U. S. 216; Collins v. Kentucky 234 U. 8. 
634), but the view we have taken of the power of 
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the Commission to make the order, however deft" 
nite and circumscribed it might have been made, 
renders it unnecessary to pass upon the conten¬ 
tions.” 

United States v. Pennsylvania R. R. Co., 242 
U. S. 208 , 237, 238. 

If it be argued, in answer to the contentions herein 
made, that in order to avoid invalidity the statute should 
be construed as requiring and according of right a hear¬ 
ing, and that the Commission should be bound by the 
evidence and should not exercise its authority arbitrarily, 
the reply is that the order of the Commission denying 
the application is void then upon the averments of the 
bill, for they clearly show a failure to conform to such 
construction. 

Interstate Commerce Commission v. Diffen - 
baugh, 222 U. S. 42; 176 Fed. Rep. 409, 418 . 

Interstate Commerce Commission v. Louisville 
& Nashville Railroad, 227 U. S. 88. 

National Tube Co. v. United States, 272 Fed. 
Rep. 735. 

Tap Line Cases, 234 U. S. 1. 


IV. 

Even if valid, the statute has been erroneously con¬ 
strued by the Commission. 

It will be argued under this Point that the Commis¬ 
sion has misconstrued this Section, (a) in construing the 
phrase <4 the public interest” as unrelated to its context, 
and (b) in construing the Section as governed by Sec¬ 
tion 5 and misconstruing the latter Section. 
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(a) As previously pointed out, Section 20a provides 
that the ( ommission may issue its order authorizing a 
carrier to issue stock 

only if it finds that such issue or assumption: 
(a) is for some lawful object within its corporate 
purposes, and compatible with the public interest, 
which is necessary or appropriate for or con¬ 
sistent with the proper performance by the carrier 
of service to the public as a common carrier, and 
which will not impair its ability to perform that 
service, and (b) is reasonably necessary and ap¬ 
propriate for such purpose/’ 

As will be seen by the majority opinion on its last 
decision (Bill, Appendix D, the Commission con¬ 

strued the phrase “the public interest ,, as though it were 
wholly unrelated to its context; whereas, complainants 
contend that it is limited by the preceding phrase, i. e. f 

that the object must be compatible with the public in¬ 
terest. 

The object of the proposed issue is to acquire the 
property of the Belt Company. The majority report of 
the Commission devotes no consideration to the question 
of whether or not this object is in the public interest, and 
findill g in th at respect. It states the facts (Bill, 
rfy which show the object to be in the public in¬ 
terest in the ordinary conception of that term, i. e., that 
the lines are not parallel and do not compete but connect 
at right angles; that they are already under common 
control; and that the line of the Belt Company is now 
being operated by the Pittsburgh Company under the 
authority and approval of the Commission, under terms 
and conditions eliminating wasteful expenditure and re¬ 
sulting in substantial reduction in operating expenses. 
But it makes no finding whether or not the object sought 
to be accomplished would be compatible with the public 
interest. It simply comes to a conclusion (Bill, p. 8& ) 





84 

that a supposed proposed overcapitalization i i would not 
be in the public interest”. 

It is clear however from the minoritv^omnion of 
Commissioners Potter afld Daniels (Bill, and of 

Commissioner Lewis ($) %#- * * ) that it is their view that 
the object, i. e., acquisition, is in the public interest; and 
such may be inferred to be the majority opinion from the 
fact of the approval of the present operatic contract 
referred to in the majority opinion (Bill, 

The Commission’s construction is not warranted by 
the form of the statute. The statute reads: 

/‘The Commission shall make such order only 
it it finds that such issue or assumption: (a) is 
for some lawful object * * *, and (b) is reason- 
ablv necessarv * * *.” 

Clearly both clauses (a) and (b) relate to the word 
“issue”. But the Commission dissects the succeeding 
part of (a) following the first phrase, and relates it back 
to the word “issue” instead of to the words “lawful 
object”. 

The manifest purpose of the Acts is that the issue shall 
be (a) for a lawful object, which object is compatible 
with the public interest, and which object is necessary, 
etc., for the proper performance by the carrier of service, 
and which object will not impair its ability to perform 
the service; and that the issue is (b) reasonably necessary 
for such purpose or object. 

The difference between these two CQiistructions is 
vital. Construing, as the Commission does, the phrase 
“the public interest” as wholly unqualified, it means that, 
although the purpose sought to be accomplished may be 
entirely lawful, and even laudable, and may meet all the 
other requirements, yet the Commission is to exercise 
its judgment as to whether the transaction shall be cap¬ 
italized. 




All railroads make many improvements, which are 
legitimately capitalizable by any legal or moral test. 
Yet there is presented a question of policy for the board 
ot directors to determine whether or not it is advisable 
to capitalize certain of them. For example, as previously 
pointed out, some such improvements are of a non¬ 
productive nature, and as to these the directors may, 
although both legally and morally entitled to capitalize 
them, conclude from a business point of view that it is 
advisable to capitalize certain of them, others only in 
part, and perhaps others not at all. Many considerations 
enter into the determination of this question; among 
them, the resources of the company in the shape of accu¬ 
mulated surplus, the cash position at the moment, the 
volume ot bonds to stock outstanding, and many other 
considerations. 

What the Commission proposes to do is to transfer 
this function from the directors to itself, and say, not 
upon consideration of the company’s interest, but its 
own conception of the public interest, whether such im¬ 
provements shall be capitalized or not (Stock of Dela¬ 
ware, Lackawanna & Western Railroad Co., 67 I. C. C. 
426). And, as previously pointed out, it is without any 
guide or standard as to what is the public interest but 
its sole discretion. It may, for example, conclude that 
such improvements should be capitalized in one case, 
and identically similar ones not capitalized in another 
case, based solely upon its opinion of the personnel of 
the directors of the respective companies as to whether 
or not such capitalization would be in the public interest. 
Surely Congress never intended to confer either such a 
jurisdiction or such an enormous task upon the Com¬ 
mission. 

(b) As previously pointed out, complainants first ap¬ 
plied to the Commission for authority under Section 1, 
paragraph (18), of the Act for the Pittsburgh Company to 
acquire the property of the Belt, and under Section 20a 
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for authority to issue the capital stock; and the Com¬ 
mission first denied the application under Section 1 (18) 
on the ground that its authority was not necessary under 
that Section in this particular case, because of its con¬ 
struction of that Section as not applicable to lines in 
operation before the effective date of the Act. Then sev¬ 
eral months later it denied the application to issue capital 
stock upon tln^round, as shown by its opinion (Bill, 
Appendix that it could not find that the issuance 

was for a “lawful object”, because of its view that the 
acquisition amounted to a consolidation, and of its fur¬ 
ther view that under its construction of Section 5 no con¬ 
solidation could be effected without authority previously 
obtained from it. 

Although protesting that such construction was erro¬ 
neous, complainants nevertheless, to meet this view, then 
filed an application under Section 5 and procured a re¬ 
opening of the capital stock application. The Commis¬ 
sion apparently regarded the proper construction of Sec¬ 
tion 5 as of such importance that it set the subject down 
for general argument by all interested carriers, and 
heard argument by numerous counsel on the point, as well 
as argument upon these particular applications. 

After two years the Commission finally decided these 
two applications, and, as? Commissioner Potter in his 
dissenting opinion (Bill y f )$W) points out, having itself 
raised the questions, the majority report 

“ignores two important questions which the public 
interest urgently calls upon us to answer, and dis¬ 
poses only of a relatively unimportant question 
by deciding it the wrong way.” 

The majority opinion reaches the conclusion that the 
transaction is “not in the public interest” by applying 
to it as a test the conditions set forth in Section 5—and 
in doing that further erroneously construes Section 5— 
and is able even then to reach such conclusion only by an 
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arbitrary disregard of the legal evidence in the record 

and by an assumption of a state of facts outside the 

record, which it is insisted is not the true state of such 
tacts. 

The construction of Section 5 reached Jjy the Com- 
mission in its opinion (Bill, Appetidix C, ) , to the 
effect that said Section prohibits any consolidation ex¬ 
cepting with the Commission’s authority, is not even 
contended by the Commission to be found by express lan¬ 
guage in the Section. On the contrary, the language of 
the Section is purely permissive. It is: 


< i 


(6) ft shall be lawful for two or more car¬ 
riers to consolidate their properties * * * 

under the following conditions: 

* * 

(8) And such carriers, upon complying with 
such conditions, “shall be and they are hereby 
relieved from the operation of the ‘antitrust laws’ 

and of all other restraints or prohibitions by 
law, State or Federal, * * * ” 


The Commission by “construction” changes the 
phrase “it shall be lawful” to read “it shall be unlawful” 
except upon the conditions named, and attempts to jus- 
tit} such distortion of the statute by the argument that 
the general plan of consolidation contemplated might be 
completely stultified without such a prohibition. 

Even if such were the case, it of course affords no 
warrant for a clear change in the statute by an admin¬ 
istrative body to comport with its conception of what it 
ought to be, instead of what it in fact is. 

To support the construction reached, the Commission 
refers to the remarks of Mr. Esch, then Chairman of 
^ ouse Committee when the bill was on passage (Bill, 
ZjiZGSy. The excerpt from Mr. Esch’s remarks is taken 
without its context, with which it does not in fact support 
the contention. But, quite apart from this, it- is well 
settled that resort may not be had to the statements or 
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views expressed by members of Congress to alter the 
meaning of plain words in a statute, for the reason ex¬ 
plained by the Supreme Court in United States v. Trans- 
Missouri Freight Association, 166 U. S. 290, 318: 

“The reason is that it is impossible to deter¬ 
mine with certainty what construction was put 
upon an act by the members of a legislative body 
that passed it by resorting to the speeches of in¬ 
dividual members thereof. Those who did not 
speak may not have agreed with those who did; 
and those who spoke might differ from each other/ ’ 

But, as was insisted before the Commission, the sup¬ 
posed necessity of construing Section 5 as prohibitory 
does not in fact exist, for the simple reason that Section 
1, Paragraph (18), does prohibit acquisition without au¬ 
thorization of the Commission; and if it were utilized 
by the Commission to prevent acquisitions which the 
Commission might deem inimical to its general consoli¬ 
dation plan, it would be unnecessary to read words of 
prohibition into Section 5. As previously pointed out, 
complainants did apply originally for authority under 
Section 1 (18), which provides: 

“* * * no carrier * * * shall acquire or operate 
any line of railroad * * * or shall engage in trans¬ 
portation * * * over * * * such additional * * * 
line of railroad unless and until there shall first 
have been obtained from the Commission a cer¬ 
tificate that the present or future public conveni¬ 
ence and necessity require * * 

For some reason, which its opinions have not dis¬ 
closed, the Commission has construed this Section as 
applicable only to lines of railroad not already in opera¬ 
tion at the time of the effective date of the Act. There 
appears to be nothing in the Section warranting such 
construction. If this Section were construed according 
to its plain meaning, the apprehensions of the Commis- 




sion, which it supposes to justify its construction of Sec¬ 
tion 5, would be unfounded. The further effect of the 
Commission’s construction of Section 5 as prohibiting 
consolidations except upon the conditions specified in that 
Section, is to lay a mortmain on all such consolidations 
tor years. This is so, because under that construction 
the Commission itself may not authorize a consolidation 
until it shall have entirely completed its general con¬ 
solidation plans, and also have completed the physical 
valuations of the properties involved. 

Since the last decision of the Commission, it has in 
another case (Merger of Subsidiary Companies with 
Boston &Maine, 76 I. C. C. 797) so construed the Section, 
and dismissed that application on the ground that it is 
premature, because such consolidation plan and physical 
valuations have not been completed. 

In the ordinary course of the railroad business there 
are doubtless hundreds of instances every year of parent 
corporations absorbing subsidiaries. It is frequently 
necessary when it is desired to build a new branch or 
extension to incorporate it separately, for one reason or 
another, and, as soon as it is feasible to do so after the 
road is built, to merge it with the parent company. 

The 1 ransportation Act was passed February 28, 
1920. The Commission has not yet completed its general 
consolidation plan, nor has it completed the physical 
valuation of carrier properties, upon which work it has 
been engaged approximately ten years, and which will 
still require some time to complete. That the consolida¬ 
tion plan and the completion of physical valuations would 
take several years, was thoroughly understood by Con¬ 
gress at the time of the passage of the Transportation 
Act. The Commission’s construction of Section 5, there¬ 
fore, is that Congress deliberately laid a mortmain on 
all such ordinary consolidations for a period of several 
years. It is unthinkable that if such was the intention of 
Congress, it would not have been expressed more clearly. 
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Furthermore, this construction imputes to Congress the 
intention of taking away all authority from the States 
over corporations of their creation with respect to con¬ 
solidations, and empowers the Commission to authorize 
such consolidations in defiance of the constitutions and 
laws of such States. This is the very thing which the 
Supreme Court, in Louisville & A ashville Railroad v. 
Kentucky, 161 U. S. 677, said Congress could not validly 
do: 

4 4 If it be assumed that the States have no 
right to forbid the consolidation of competing 
lines, because the whole subject is within the con¬ 
trol of Congress, it would necessarily follow that 
Congress would have the power to authorize such 
consolidation in defiance of state legislation—a 
proposition which only needs to be stated to 
demonstrate its unsoundness” (p. 702). 

As was well said by Commissioner Potter in his dis¬ 
senting opinion (Bill, p. 84) : 

“A statute taking away an existing right must 
be couched in such definite language as to leave 
no doubt of the intention of the legislature. If 
it had been intended to forbid acquisitions of con¬ 
trol or consolidations, unless approved or author¬ 
ized by us, it would have been easy to say so. 
Congress has experienced no difficulty in definitely 
expressing its purpose when it has intended to 
impose restrictions. An attempt by the Congress 
to nullify State laws and subvert State policies 
regarding the corporate character and power of 
State entities by denying state-conferred powers, 
would raise grave constitutional questions which 
we may not by vague surmises or assumptions 
inject into the interstate commerce act. The de¬ 
termination by the Congress how and under what 
circumstances and to what extent a State corpora¬ 
tion may participate in interstate commerce is one 
thing. It would be a quite different thing for Con¬ 
gress to assert authority to interfere with State 
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laws regarding the formation and consolidation 
of State corporations so as to make unlawful the 
exercise of powers granted by State laws. The 
Supreme Court in Texas v. Eastern Texas R. R . 
Co. y 258 U. S. 204, cautions against too free as¬ 
sumption of Federal intent to interfere.” 

And characteristic of assumption of arbitrary, un¬ 
controlled power, the Commission, having recast Sec¬ 
tion 5 to its conception of what Congress should have 
done, in the main respect finds no difficulty in brushing 
aside smaller details which interfere with such concep¬ 
tion. So, although Section 5, paragraph (6) (b), says, 

“The bonds at par of the corporation which is 
to become the owner of the consolidated properties, 
together with the outstanding capital stock at par 
of such corporation, shall not exceed the value of 
the consolidated properties as determined by the 
Commission.” 

the Commission apparently thinks Congress should have 
added liabilities in addition to the bonds and stock. For, 
in its last opinion, not satisfied with using an alleged 
ph> sicial valuation estimate—not made in conformity 
with the Act, as the Section requires—to reduce the as¬ 
set value of the Belt property $2,000,000 below its actual 
cog^it seizes on to a contingent liability of the Belt ( Bill, 
74) amounting to $3,248,000 growing out of the 
Belt s guaranty of the Coal Company bonds; ignores the 
evidence showing that the Coal Company has assets 
over five times the amount of the liability, showing the 
contingency to be extremely remote; and converts the 
liability from a contingent to an actual liability, and 
then adds it to the stocks and bonds, in order to reach 
the conclusion that the stocks and bonds plus liabilities 
exceed its estimated” valuation of carrier property 
Here again there is no warrant for the assumption that 
Congress merely overlooked adding liabilities, and par- 
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ticularly contingent liabilities, to the stocks and bonds. 
On the contrary, it is highly improbable that any im¬ 
portant consolidation would ever take place if that was 
a condition, for the reason that practically every large 
system has numerous contingent liabilities in the way 
of guaranties of bonds of terminal companies and other 
joint-facility properties, which terminal and joint-facility 
properties are frequently owned and used in common 
with other carriers and would consequently not become a 
part of the consolidation. What the Commission is really 
trying to do is to change the Act into something entirely 
different from what Congress made it, to comport with 
the Commission’s conception of what it ought to be. 

Tt has long been recognized, as was pointed out by the 
Railway Securities Commission’s Report (supra), that 
stocks and bonds ought properly to have nothing to do 
with the question of rates. It was well settled by deci¬ 
sions of the Supreme Court of the United States, even 
before the Transportation Act was passed, that a rail¬ 
road was entitled to earn a reasonable return only on 
property devoted to the public use. This principle was 
simply declared in statutory form by the Transportation 
Act in its rule of rate-making amending Section 15 of 
the Act. It was all along recognized that there was an 
inherent difficulty however in the scheme of basing rates 
on the physical value of carrier property, because of the 
practical necessity for uniformity of rates between two 
points served by two or more carriers. It would, there¬ 
fore, result that a rate via one line, which might earn for 
it a reasonable return on its property, might produce 
either an abnormally high or a confiscatory return to the 
other property, by reason of the difference in value of the 
lines. Consequently, to overcome this difficulty, and ad¬ 
here to the principle of basing rates on physical value, 
the Senate Committee proposed a compulsory plan of 
general consolidations. The House Committee, on the 
other hand, refused to agree to a plan of compulsory con- 



solidations, and the conference finally agreed on the plan 
of voluntary consolidations outlined in Section 5. It was 
recognized that this would take years to consummate, and 
accordingly the rate-making rule of Section 15 was adopt¬ 
ed to serve in the interim. That rule is, in substance, 
that the Commission should divide the country into sec¬ 
tions and prescribe rates covering the section which would 
produce a reasonable return on the physical value of the 
carrier property in the section in the aggregate. 


Section 5 simply oilers an inducement to parallel and 
competing carriers which could not consolidate on ac¬ 
count of the Sherman Law, to do so free of that restraint, 
upon condition of their willingness to consolidate with a 
capitalization based on the physical value of their car- 
liei piopeities. It is one tiling to make conditions as an 
incident of an offer, which is all that the Section does, 
and quite another thing for Congress to attempt to im¬ 
pose conditions on the exercise of authority granted by 
a State. Congress can of course impose what conditions 
it sees fit upon the exercise of privileges which it grants, 
hut vheie can it find authority to impose conditions upon 
the exercise of rights granted by the State? 

Applying the principle therefore which to Congress 
has seemed advisable, that is, that the capitalization of 
consolidations authorized by the Act shall be the equiva¬ 
lent of the carrier property, the Commission attempts to 
extend it not merely to such consolidations as would be 
required to obtain their authority by Section 5, but to all 
consolidations, including those which do not have to come 
to Congress for permission. And, as there is embraced 
within this principle the condition that non-carrier prop¬ 
erty shall not be capitalized, the Commission attempts to 
use this Section by construing it as prohibitory, as a lever 
to leform existing railroad capitalization to comport 
with the principle, by eliminating therefrom legitimate 
capitalization of non-carrier property heretofore legally 

• -i ^ » 

issued. 
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Conclusion. 

It is submitted that the injunction as prayed by the 
bill should issue. 


Respectfully submitted, 

Frank M. Swacker, 
Solicitor for Appellants. 


Dated, Washington, D. C., June 4, 1923. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1923. 


The Pittsburgh & West Virginia' 
Railway Company and West Side 
Belt Railroad Company, appellants, 


v. 


Interstate Commerce Commission 


I In Equity, 
^ No. 3986. 


and Harry M. Daugherty, Attorney 
General of the United States, appel¬ 
lees. 


BRIEF FOR THE INTERSTATE COMMERCE COMMIS¬ 
SION. 


STATEMENT OF THE CASE. 


PRELIMINARY. 

This is an appeal by the Pittsburgh & West Vir¬ 
ginia Railway Company, hereafter called the Pitts¬ 
burgh Company, and the West Side Belt Railroad 
Company, hereafter called the Belt Company, from 
a decree (Rec. 54) of the Supreme Court of the 
District of Columbia (Hon. Walter I. McCoy, Chief 
Justice), dismissing, without opinion, a bill ( Rec. 2) 
filed by appellants against Harry M. Daugherty, 

(i) 


Attorney General of the United states, and the 
Interstate Commerce Commission, hereafter called 
the Commission. 

The bill sought: 

1. To enjoin the Attorney General and the Com¬ 
mission from proceeding to enforce penalties and for¬ 
feitures or otherwise interfering with a proposed 
issuance of stock and assumption of liability by 
the Pittsburgh Company, which has not been au¬ 
thorized by the Commission. The theory upon 
which this prayer is based is that section 20a of 
the Interstate Commerce Act, which forbids such 
issuance, without authorization, is unconstitutional. 

2. Or, if the court hold that said Section 
20a * * * is valid but has been im¬ 
properly construed by defendant Interstate 
Commerce Commission, then that said de¬ 
fendant be restrained and enjoined from refus¬ 
ing to, and be directed to, issue its order in 
the premises authorizing the issuance of such 
stock and assumption of obligations by the 
Pittsburgh Company, in conformity with the 
true and correct construction of said statute. 
(Rec. 52.) 

PROVISIONS OF THE STATUTE. 

Section 20a was added to the Interstate Commerce 
Act by amendments to that act included in the Trans¬ 
portation Act, 1920 (41 Stat. L. 456). The language 
of this section is set out at length in Appendix A to 
the bill of complaint. (Rec. 26-29.) It is unneces¬ 
sary to repeat it here except in part: 

(2) From and after one hundred and twenty 
days after this section takes effect it shall be 


unlawful for any carrier to issue any share of 
capital stock or any bond or other evidence of 
interest in or indebtedness of the carrier (here¬ 
inafter in this section collectively termed 
“securities”) or to assume any obligation or 
liability as lessor, lessee, guarantor, indorser, 
surety, or otherwise, in respect of the securi¬ 
ties of any other person, natural or artificial, 
even though permitted by the authority creat¬ 
ing the carrier corporation, unless and until, 
and then only to the extent that, upon appli¬ 
cation by the carrier, and after investigation 
by the Commission of the purposes and uses 
of the proposed issue and the proceeds thereof, 
or of the proposed assumption of obligation or 
liability in respect of the securities of any other 
person, natural or artificial, the Commission 
b} order authorizes such issue or assumption. 
The Commission shall make such order onlv 
if it finds that such issue or assumption: (a) is 
for some lawful object within its corporate 
purposes, and compatible with the public in¬ 
terest, which is necessary or appropriate for 
or consistent with the proper performance by 
the carrier of service to the public as a com¬ 
mon carrier, and which will not impair its 
ability to perform that service, and ( b ) is 
reasonably necessary and appropriate for such 
purpose. 

(3) The Commission shall have power by its 
order to grant or deny the application as 
made, or to grant it in part and deny it in 
part, or to grant it with such modifications 
and upon such terms and conditions as the 




Commission may deem necessary or appro¬ 
priate in the premises, * * *. 

fc i* * i * 
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(5) * * * The Commission may hold 
hearings, if it sees fit, to enable it to determine 
its decision upon the application for authority. 

(7) The jurisdiction conferred upon the 
Commission by this section shall be exclusive 
and plenary, and a carrier may issue securities 
and assume obligations or liabilities in accord¬ 
ance with the provisions of this section with¬ 
out securing approval other than as specified 
herein. 

Paragraph (11) of this section provides that any 
security issued or any obligation or liability assumed 
by a carrier shall be void, if issued or assumed with¬ 
out the authorization of the Commission; that any 
person who, in good faith and for value, acquires 
any security so made void, without notice that the 
issue is void, may hold jointly and severally, for the 
full amount of damages sustained by him, the car¬ 
rier who issued the security and its directors, officers, 
etc., who participated in the issuance of the security. 
It also provides that any director, officer, agent or 
attorney of the carrier, who knowingly consents to 
or concurs in any issue of securities forbidden by the 
statute, shall be guilty of a misdemeanor and pun¬ 
ishable by fine or imprisonment, or both. 

FACTS. 

The Pittsburgh Company is a corporation organ¬ 
ized under the law r s of the states of Pennsylvania 
and West Virginia; it owns and operates a line of 




railroad extending from Pittsburgh, Pa., to Pitts¬ 
burgh Junction, Ohio. (See map following page 22 
of the Record.) The Belt Company is a corporation 
organized under the laws of the state of Pennsyl¬ 
vania, and owns a line of railway extending from 
Pittsburgh, Pa., to Clairton, Pa. The Pittsburgh 
Company owns all the capital stock of the Belt 
Company, and furthermore, operates the railway 
properties of the Belt Company under contract. It 
engages for hire as a common carrier in both inter¬ 
state and intrastate transportation. (Rec. 2, 3, 39.) 

On September 1 , 1920, the Pittsburgh Company 
and the Belt Company entered into an agreement, 
(Rec. 11) providing for the purchase by the Pitts¬ 
burgh Company of the franchises, corporate prop- 
erty, rights and credits of the Belt Company, subject 
to the liabilities of that company, in consideration of 
the issuance and delivery by the Pittsburgh Company 
to the Belt Company of $3,000,000 par value of pre¬ 
ferred stock, and $3,320,000 par value of the common 
stock of the Pittsburgh Company, and the further 
undertaking by the Pittsburgh Company to issue and 
deliver $1,080,000 par value additional of its common 
stock to the holders of the capital stock of the Belt 
Company in exchange for the stock of that company. 
The contract further provides that the stock so issued 
to the Belt Company shall be returned by that com¬ 
pany to the Pittsburgh Company in satisfaction of a 
certain indebtedness of the Belt Company. Since the 
Pittsburgh Company owns all of the stock of the 
Belt Company, it will be seen that the entire amount 


6 


of the proposed issue of stock by the Pittsburgh Com¬ 
pany will rest in the treasury of that company. It 
is also provided by the contract that, after the afore¬ 
said issuance or exchange of securities the corporate 
existence of the Belt Company shall be terminated. 

Subsequently, the Pittsburgh Company applied to 
the Commission for authority to issue the capital 
stock and assume the obligations contemplated by 
the agreement of September 1, 1920. During the 
course of the proceedings certain amendments, not 
here important, were made in the contract and also 
in the application. (Rec. 39, 40.) 

The Commission held hearings at which the Pitts¬ 
burgh Company was permitted to, and did, offer such 
evidence and make such argument as it deemed 
advisable. After various proceedings before the 
Commission, which need not be described in detail 
here, the Commission issued its report and order 
refusing to authorize the proposed issuance of securi¬ 
ties and assumption of obligations by the Pittsburgh 
Company. (Rec. 38.) 

In its report, the Commission said, in part: 

The Belt Company has outstanding $1,080,- 
000 of capital stock. Its general balance 
sheet as of December 31, 1921, showed an in¬ 
vestment in road and equipment of $7,753,- 
443.37, an unmatured funded debt of $1,480,- 
000, a nonnegotiable debt to affiliated com¬ 
panies of $6,320,000, all of which is owing to 
applicant, and a profit-and-loss debit balance of 
$168,253.11. The testimony is that the funded 
debt has been since reduced by $100,000 and 
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now consists of $177,000 of first-mortgage 
bonds, $383,000 of series-A equipment-trust 
certificates, and $820,000 of series—B equip¬ 
ment-trust certificates. The latter are guar¬ 
anteed, principal and interest, by the appli¬ 
cant. The Belt Company is liable as guarantor 
on bonds of the Pittsburgh Terminal Railroad 
& Coal Company, hereinafter called the Ter¬ 
minal Company, which mature July 1 , 1942. 
This guaranty is secured by a mortgage of all 
the property of the Belt Company. The an¬ 
nual report of the Belt Company for the year 
ended December 31, 1921, shows that $3,248,- 
000 of these bonds of the Terminal Company 
were then outstanding. Bonds of the Ter¬ 
minal Company in an amount equal to the 
outstanding first-mortgage bonds of the Belt 
Company are in the hands of trustees and re¬ 
served for the purpose of taking up the latter 
bonds. All of the capital stock of the Ter¬ 
minal Company is owned by applicant. 

The capital stock of the applicant now out¬ 
standing amounts to $37,312,600. It has no 
funded indebtedness. 

***** 

The property of the Belt Company is to be 
acquired subject to the mortgages securing its 
bonds and its guaranty of the bonds of the 
Terminal Company, and its equipment-trust 
certificates, and applicant expressly assumes 
the payment of the principal and interest 
thereof to the same extent as the Belt Company 
is now obligated therefor. Applicant will ac¬ 
quire all the assets of the Belt Company, with 
the exception of its franchises. The road- 
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and-equipment account of the Belt Company 
will be carried to the road-and-equipment 
account of the applicant. The books of the 

two companies will, in effect, be consolidated. 
***** 

The funded debt of the Belt Company on 
December 31, 1921, was $1,480,000, or $6,273,- 
443.37 less than the investment in road and 
equipment. Deducting from the latter figures 
the Belt Company’s liability, secured by 
mortgage on its property, of $3,248,000 as 
guarantor of the bonds of the coal company, 
less $277,000, par value, of said bonds in the 
hands of trustees to take up the Belt Com¬ 
pany’s first-mortgage bonds, leaves as of that 
date a balance of $3,302,443.37 in investment 
in road and equipment not represented by its 
funded debt or the coal company’s bonds. 
This balance has since been increased to 
$3,402,443.37 by the reduction of $100,000 in 
the funded debt. To acquire an equity in 
the Belt Company, represented for present 
purposes by $3,402,443.37, applicant origi¬ 
nally proposed to issue $7,400,000 of new 
capital stock, or $3,997,556.63 in excess of 
the value to be received. Under its amended 
application applicant proposes to issue approxi¬ 
mately $1,000,000 less of new capital stock in 
excess of the value to be received. It may be 
that the net assets of the coal company at 
this time greatly exceed the par value of its 
outstanding bonds and that the liability of 
the Belt Company as guarantor on said bonds 
is remote. This excess of assets may not 
continue until the maturity of the bonds and 
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in the future the liability of the Belt Company 
may not be so remote. 

***** 

The figures used are those taken from the 
record and from the annual reports of the 
carriers affected and include the book value 
of the Belt Company’s investment in road 
and equipment. The Bureau of Valuation 
has furnished us with estimates based on 
underlying valuation reports of the value of 
the properties of applicant and the Belt Com¬ 
pany. These estimated valuations show the 
value of the carrier and noncarrier property 
of the Belt Company to be some $2,000,000 
less than the book value of its investment in 
road and equipment as of the same date, 
June 30, 1917, and the value of the properties 
of applicant and the Belt Company to be less 
than the outstanding capital obligations of 
the applicant alone. We are of the opinion 
that the overcapitalization here proposed 
would not be in the public interest. 

For the foregoing reasons we are of opinion 
and find that the applications in Finance 
Dockets Nos. 1108 and 2186 should be denied. 
An appropriate order will be entered. 

It will be seen that the Commission assumed juris¬ 
diction and decided the case on its merits. 

QUESTIONS BEFORE THE COURT. 

The questions before the court arise from the fol¬ 
lowing contentions of appellants: 

1. The Commission misconstrued the statute and, 
therefore, should be directed to issue an order author- 
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izing the proposed issuance of stock and assumption 
of liability. 

2. Section 20a is not a regulation of the Interstate 
Commerce Commission but, on the contrary, is an 
invasion of the reserved rights of the state and, there¬ 
fore, unconstitutional. 

3. Section 20a is a delegation of legislative authority 
to the Commission and, therefore, unconstitutional. 

4. Section 20a takes the property of appellants 
without just compensation and without due process 
of law. 

These contentions will be considered in the order 
stated. 

ARGUMENT. 

MANDAMUS WILL NOT LIE TO COMPEL THE COMMISSION 

TO SET ASIDE A DECISION UPON THE MERITS AND TO 

DECIDE THE MATTER IN ANOTHER SPECIFIED WAY. 

As pointed out before, the prayer in the bill reads 
in part, as follows: 

Or, if the Court hold that the said Section 
20a of said Act to Regulate Commerce is valid 
but has been improperly construed by defend¬ 
ant Interstate Commerce Commission, then 
that said defendant be restrained and enjoined 
from refusing to, and be directed to, issue its 
order in the premises authorizing the issuance 
of such stock and assumption of obligations 
by the Pittsburgh Company, in conformity 
with the true and correct construction of said 
statute. 

The Commission's order is negative; it does not 
require the Pittsburgh Company to do anything, or 



to refrain from doing anything. The prohibition is 
in the statute itself, there is nothing in the Commis¬ 
sion’s order to enjoin. Philadelphia & Reading Ry. 
Co. v. United States , 240 U. S. 334, 336. 

It may be said that, although the prayer is for in¬ 
junction, in effect appellants seek relief by man¬ 
damus. But this puts them in no better position, 
for it is settled beyond dispute that even if, contrary 
to the fact, appellants’ contentions relative to con¬ 
struction of the statute were sound, mandamus 
would afford no remedy. 

In /. C. C. v. Waste Merchants Assn ., 260 U. S. 32, 
the court stated, at page 34: 

We have no occasion to consider the merits 
of the controversy before the Commission. 
That it did not dismiss the complaint for lack 
of jurisdiction is clear. 

***** 
Petitioners sought in the proceeding to set 
aside the adverse decision of the Commission 
on the merits and to compel a decision in their 
favor. The Court of Appeals granted the 
writ. This was error. Mandamus can not 
be had to compel a particular exercise of 
judgment or discretion, Riverside Oil Co. v. 
Hitchcock , 190 U. S. 316; Ness v. Fisher, 223 
U. S. 683; Hall v. Payne, 254 U. S. 343; or be 
used as a writ of error, Commissioner of Patents 
v. Whiteley , 4 Wall. 522. The case at bar is not 
like Interstate Commerce Commission v. Hum¬ 
boldt S. S. Co., 224 U. S. 474, and Louisville 
Cement Co. v. Interstate Commerce Commission, 
246 U. S. 638, where the Commission had 
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wrongly held that it did not have jurisdiction 
to adjudicate the controversy; nor is it like 
Kansas City Southern Ry. Co. v. Interstate 
Commerce Commission , 252 U. S. 178, where 
the Commission wrongly refused to perform a 
specific, peremptory duty prescribed by Con¬ 
gress. 

Whether a judicial review can be had by 
some other form of proceeding, we need not 
inquire. Compare Louisiana Pine Bluff Ry. 
Co. v. United States , 257 U. S. 114, 116; 
Philadelphia & Reading Ry. Co. v. United 
States , 240 U. S. 334, 336; Procter & Gamble 
Co. v. United States, 225 U. S. 282. 

It requires no argument to show that the court 
could not order the Commission to find that the pro¬ 
posed issuance of securities and assumption of 
liabilities— 

(a) is for some lawful object within its cor¬ 
porate purposes, and compatible with the 
public interest, which is necessary or appropri¬ 
ate for or consistent with the proper perform¬ 
ance by the carrier of sendee to the public 
as a common carrier, and which will not 
impair its ability to perform that service, 
and ( b ) is reasonably necessary and appropriate 
for such purpose— 

and yet such a finding by the Commission is required 
by the statute before the proposed issue can be 
authorized. Findings of this character involve the 
decision of purely administrative questions as to 
which the Commission's jurisdiction is final and 
exclusive. Procter & Gamble Co. v. United States , 




22S U. S. 282; Interstate Commerce Commission v. 
mots Central Railroad Co., 215 U. S. 452 47o- 

/? ‘ r °‘ V ' International Coal Co., 230 
• S.184, 196; Air Line Railway Co. v 

United States, 254 U. S. 57, 62. 

^ th<? ] ‘f t ° f What has been ^id, it is unnecessary 
to discuss the questions of statutory construction, but 

m passing, we will show briefly that the Commission’s 

of tritur 1 rCSt ° n ^ m!Staken inte ^ retati - 

first cla,m in this connec tion is that 
the Commission misconstrued section 20a, paragraph 

(2), set forth above and repeated here, which pro¬ 
vides that the Commission may enter its order 
authorizing the issuance of stock_ 

If it finds that such issue or assumption- 
(«) is for some lawful object within its cor¬ 
porate purposes, and compatible with the 
pubhc interest, which is necessary or appro! 
pnate for or consistent with the proper per- 
. formance by the carrier of service to the 
puj re as a common carrier, and which will 

, ™P a ! r lts abl,lt >' t0 Perform that service, 
and (6) , s reasonably necessary- and appro- 
pnate for such purpose.— 

by construing the term “compatible with the public 
terest as relating to the words “issue or assump- 

T, W en ’ 10 fact ’ 11 related to the word “object.” 

If Congress had intended that the phrase “com¬ 
patible with the public interest” should relate to 

68333 23 ^ the comma which 
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follows the word “purposes” would have been 
omitted, and furthermore, a comma would have 
been inserted following the word “object so that 
the language would have read in part: 

only if it finds that such issue or assumption: 
(«) is for some lawful object, within its cor¬ 
porate purposes and compatible with the 
public interest,— 
instead of reading as it does, viz: 

* * * onlv if it finds that such issue or 
assumption: (a) is for some lawful object 
within its corporate purposes, and compatible 
with th.e public interest, 

Furthermore, even if it should be considered 
that the phrase “ compatible with the public 
interest” does refer to the word “object,” it 
would not follow that the Commission based its 
decision upon an erroneous construction of the law. 
One of the objects, and in fact the principal object, 
of the proposed issuance of securities and assumption 
of obligations, is to accomplish a reorganization of 
the financial structure of the Pittsburgh Company, 
which the Commission did not find was compatible 
with the public interest. 

The second claim concerning misconstruction is 
that the Commission interpreted section 5 as pro¬ 
hibiting any consolidation of carriers, or control of 
one carrier by another in a manner not involving the 
consolidation of such carriers, without the approval 
of the Commission. 
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A reading of the Commission's report shows beyond 
doubt that the Commission did not base its refusal to 
permit the issuance of securities by the Pittsburgh 
Company upon any construction of section 5, either 
correct or erroneous. The Commission expressly 
refrained from deciding whether the proposed trans¬ 
action amounted to “the consolidation of such car¬ 
riers into a single system for ownership and operation ” 
as contemplated in section 5 (6). Furthermore, the 
Commission said that the transaction did not involve 
acquisition or control of one carrier by another under 
the provisions of section 5 (2). (Rec. 41, 42.) 

Appellants third point is that the Commission, in 
deciding whether or not the proposed issue was com¬ 
patible with the public interest, as that language is used 
in section 20a, felt itself bound to apply, and did 
apply, a rule laid down in section 5 (6), applicable 
in a case of companies consolidated with the ap¬ 
proval of the Commission, and reading: 

1 he bonds at par of the corporation 
* * * together with the outstanding capital 
stock * * * shall not exceed the value of 
the consolidated properties as determined by 
the Commission. 

There is no warrant whatever for this contention. 

It has long been recognized and universally accepted 
that the over-capitalization of corporations, and 
particularly of public service corporations, is not 
compatible with the public interest. Certainly the 
fact that Congress itself has expressly recognized 
this in section 5 (6), furnishes no reason why the 
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Commission should not recognize it in cases arising 
under section 20a. 

The real question which counsel wishes to raise, 
and the only one which he is in a position to raise, is 
whether the statute is constitutional. In the bill of 
complaint, paragraph III, it is stated: 

This bill of complaint is brought to restrain 
the defendants from proceeding with the en¬ 
forcement of the penalties provided in said 
Act to Regulate Commerce with respect to a 
purported amendment thereof contained in 
the “ Transportation Act, 1920,” known as 
Section 20a of said Interstate Commerce Act 
(41 Statutes at Large, 494), upon the ground 
that said statute is unconstitutional and void. 
(Rec. 3.) 

THE REGULATION OF SECURITY ISSUES BY RAILROAD 
COMPANIES, ORGANIZED UNDER STATE LAWS AND 
ENGAGED IN INTERSTATE COMMERCE, IS WITHIN THE 
POWER OF CONGRESS AND IS NOT AN INVASION OF 
STATE RIGHTS. 

The authority of Congress over the issuance of 
stocks and bonds rests upon the provisions of Sec¬ 
tion 8, Article I, of the Constitution, granting to 
Congress power— 

To regulate commerce with Foreign Nations, 
and among the several States, and with the 
Indian tribes; * * * 

To make all Laws which shall be necessary 
and proper in carrying into Execution the 
foregoing Powers, * * *. 

This grant vested in Congress a power as plenary, 
absolute and complete as if government in the 
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United States were in every respect government 
by a single sovereign. The power extends to every 
instrumentality or agency by which interstate com¬ 
merce is carried on. It is paramount and can not 
be abridged or limited by the states or by corpora¬ 
tions which are creatures of the states. Cases cited 
hereinafter fully support this statement of the law. 

The power is to be exercised in such manner as 
Congress in its wisdom may see fit, provided there is 

a legitimate connection between the means adopted 
and the end. 

In Legal Tender Cases , 12 Wallace, 457, at 543, it 
was said: 

There must be some relation between the 
means and the end; some adaptedness or ap¬ 
propriateness of the laws to carry into execu¬ 
tion the powers created by the Constitution. 

* * * The rules of construction heretofore 
adopted, do not demand that the relationship 
between the means and the end shall be direct 
and immediate. 

In Second Employers’ Liability Cases, 223 U. S. 1, at 
48, the court quoted with approval from the brief of 
the Solicitor General, as follows: 

Congress, of course, can do anything which, 
in the exercise by itself of a fair discretion’ 
may be deemed appropriate to save the act of 
interstate commerce from prevention or inter¬ 
ruption, or to make that act more secure, more 
reliable or more efficient. * * * 

Appellants say there is a distinction between regu¬ 
lation of commerce “and the corporate supervision 


of instrumentalities engaged therein,” and cite Louis¬ 
ville & Xashmlle Railroad Co. v. Kentucky, 161 U. S. 
77. In that case the validity of a state statute pro¬ 
hibiting the consolidation of parallel and competing 
railway lines was in question. The carriers were 
engaged in interstate commerce, but there was no 
Federal statute having to do with the consolidation 
of such lines. The court held that the statute was 
not a direct interference with interstate commerce 
and was, therefore, valid. Its holding went no 
further. The general language in the opinion can 
not, at this day, certainly, be given the significance 
which appellants attempt to give it, for, although it 
is generally true that states have powder to create 
corporations, define their purposes, fix the amount 
of their capital stock, and determine who may buy, 
own, or sell such stock, it is no longer open to doubt, 
if indeed it ever was, that these powers are subor¬ 
dinate to the power of Congress to regulate interstate 
commerce and must give way when there is conflict. 

The Supreme Court made this very plain in North¬ 
ern Securities Co. v. United States, 193 U. S. 197. 
Brieflv the facts in that case were as follows: 

The Great Northern and Northern Pacific Railway 
companies had competing and substantially parallel 
lines from the Great Lakes to the Pacific Ocean. 
Stockholders of these companies combined and con¬ 
ceived a scheme of organizing a company under the 
laws of New Jersev, which should hold the stock of 
the Great Northern and Northern Pacific, such 
stockholders, in lieu of their shares in those companies, 



to receive upon an agreed bafeis, shares in the holding 
company. The Northern Securities Company was 
organized under the laws of New Jersey, as the 
holding corporation, and became the owner of nine- 
tenths of the stock of the Northern Pacific and three- 
fourths of the stock of the Great Northern. The 
lower court held that the arrangement amounted to 
a combination in restraint of commerce and enjoined 
the Northern Securities Company from acquiring 
further stock of the Northern Pacific or Great North¬ 
ern, from Aoting the stock which it already held, and 
from exercising any control or supervision over the 
acts of the railroad companies by virtue of its stock¬ 
holding in them. The court also enjoined the Great 
Northern and Northern Pacific from permitting the 
Northern Securities Company to vote its stock in the 
railroad companies and further restrained them from 
pa\ ing any dividends to the Northern Securities 
Company on account of stock held by it. 

In the Supreme Court, it was vigorously argued by 
counsel for the Securities Company that, since the 
power to create railroad corporations and prescribe 
the manner of issuance of their shares and the method 
of transfer of title thereto is vested in the states, 
Congress was without power to interfere in such 
matters. On this point, the Louisville & Nashville 
case, supra, was relied upon just as it is here relied 
upon. But the Supreme Court sustained the lower 
court. In the course of the opinion, by Mr. Justice 
Harlan, the Louisville & Nashville case was referred 
to and distinguished. (Page 348.) Some of the 



language used by the court in this connection is 
quoted in appellants' brief, beginning at page 41. 
The court continued, on page 349, as follows: 2 

The question of the relations of the General 
Government with the States is again presented 
by the specific contention of each defendant 
that Congress did not intend “to limit the 
power of the several States to create corpo¬ 
rations, define their purposes, fix the amount 
of their capital, and determine who may buy, 
own and sell their stock." All that is true, 
generally speaking, but the contention 
falls far short of meeting the controlling 
questions in this case. To meet this con¬ 
tention we must repeat some things already 
said in this opinion. But if what we have 
said be sound, repetition will do no harm. 
So far as the Constitution of the United 
States is concerned, a State may, indeed, 
create a corporation, define its powers, pre¬ 
scribe the amount of its stock and the mode 
in which it may be transferred. It may even 
authorize one of its corporations to engage in 
commerce of every kind; domestic, interstate 
and international. The regulation or control 
of purely domestic commerce of a State is, of 
course, with the State, and Congress has no 
direct power over it so long as what is done 
by the State does not interfere with the opera¬ 
tions of the General Government, or any legal 
enactment of Congress. A State, if it chooses 
so to do, may even submit to the existence of 

2 In this, and in other quotations following, we have shown certain 
words, which we wish to emphasize, in capital letters. 
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combinations within its limits that restrain its 
internal trade. But neither a state corpora¬ 
tion nor its stockholders can, by reason of the 
non-action of the State or by means of any 
combination among such stockholders, inter¬ 
fere with the complete enforcement of any 
rule lawfully devised by Congress for the 
conduct of commerce among the States or 
with foreign nations; for, as we have seen, 
interstate and international commerce is by 
the Constitution under the control of Con¬ 
gress, and it belongs to the legislative depart¬ 
ment of the Government to prescribe rules for 
the conduct of that commerce. If it were 
otherwise, the declaration in the Constitution 
of its supremacy, and of the supremacy as 
well of the laws made in pursuance of its pro¬ 
visions, was a waste of words. Whilst every 
instrumentality of domestic commerce is sub¬ 
ject to state control, every instrumentality of 
interstate commerce may be reached and 
controlled by national authority, so far as to 
compel it to respect the rules for such commerce 
laufully established by Congress. No corporate 
person can excuse a departure from or vio¬ 
lation of that rule under the plea that that 
which it has done or omitted to do is per¬ 
mitted or not forbidden by the State under 
whose authority it came into existence. 

See, also, pages 347, 348, where it is said: 

The defendants rely, with some confidence, 
upon the case of Railroad Company v. Mary¬ 
land, 21 Wall. 456, 473. But nothing we have 
said is inconsistent with any principle an- 
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nounced in that case. The court there recog¬ 
nized the principle that a State has plenary 
powers “over its own territory, its highways, 
its franchises, and its corporations,” and ob¬ 
served that “we are bound to sustain the 
constitutional powers and prerogatives of the 
States, as well as those of the United States, 
whenever they are brought before us for adjudi¬ 
cation, no matter what may be the con¬ 
sequences.” Of course, every State has, 

IX A GENERAL SENSE, PLENARY POWER OVER 
ITS CORPORATIONS. BUT IS IT CONCEIVABLE 

that a State, when exerting power over 
A corporation of its creation, may pre¬ 
vent OR EMBARRASS THE EXERCISE BY CON¬ 
GRESS OF ANY POWER WITH WHICH IT IS 

invested by the Constitution? In the case 
just referred to the court does not say, and 
it is not to be supposed that it will ever say, 
that any power exists in a State to prevent 
the enforcement of a lawful enactment of 
Congress, or to invest any of its corporations, 
in whatever business engaged, with authority 
to disregard such enactment or defeat its 
legitimate operation. On the contrary, the 
court has steadily held to the doctrine, vital 
to the United States as well as to the States, 
that a State enactment, even if passed in the 
exercise of its acknowledged powers, must 
yield, in case of conflict, to the supremacy of 
the Constitution of the United States and the 
acts of Congress enacted in pursuance of its 
provisions. This results, the court has said, 
as well from the nature of the Government as 
from the words of the Constitution. Gibbons 
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v. Ogden, 9 Wheat. 1, 210; Sinnott v. Daven¬ 
port, 22 How. 227, 243; In re Debs, 158 U. S. 

► 564; Missouri Kansas & Texas Railway v. 

Haber, 169 U. S. 613, 626, 627. 

k And pages 332, 333: 

Underlying the argument in behalf of 

THE DEFENDANTS IS THE IDEA THAT AS THE 

' Northern Securities Company is a state 

CORPORATION, AND AS ITS ACQUISITION OF THE 
¥ STOCK OF THE GREAT NORTHERN AND NORTH¬ 

ERN Pacific Railway companies is not in¬ 
consistent WITH THE POWERS CONFERRED BY 
* • ITS CHARTER, THE ENFORCEMENT OF THE ACT 

of Congress, as against those corpora- 

TIONS, WILL BE AN UNAUTHORIZED INTERFER¬ 
ENCE BY THE NATIONAL GOVERNMENT WITH 
THE INTERNAL COMMERCE OF THE STATES 
CREATING THOSE CORPORATIONS. THIS SUG¬ 
GESTION does not at all impress us. There 
is no reason to suppose that Congress had 
any purpose to interfere with the internal 

► affairs of the States, nor, in our opinion, is 

there any ground whatever for the contention 
that the Anti-Trust Act regulates their do¬ 
mestic commerce. By its very terms the act 
regulates only commerce among the States 

► and with foreign states. Viewed in that 

light, the act, if within the powers of Con¬ 
gress, must be respected; for, by the explicit 
words of the Constitution, that instrument 
and the laws enacted by Congress in pur¬ 
suance of its provisions, are the supreme 
law of the land, “ anything in the consti¬ 
tution or laws of any States to the con¬ 
trary notwithstanding”—supreme over the 
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States, over the courts, and even over the 
people of the United States, the source of all 
power under our governmental system in 
respect of the objects for which the National 
Government was ordained. An act of Con¬ 
gress constitutionally passed under its power 
to regulate commerce among the States and 
with foreign nations is binding upon all; as 
much so as if it were embodied, in terms, in 
the Constitution itself. Every judicial officer, 
whether of a national or a state court, is under 
the obligation of an oath so to regard a lawful 
enactment of Congress. Not even a State, 

STILI. LESS OXE OF ITS ARTIFICIAL CREATURES, 
CAX STAND IN THE WAY OF ITS ENFORCE¬ 
MENT. If it were otherwise, the Govern¬ 
ment AND ITS LAWS MIGHT BE PROSTRATED 
AT THE FEET OF LOCAL AUTHORITY. ColtOlS V. 

’ lr 9 l ma, 6 Wheat. 264, 385, 414. These views 
have been often expressed by this court. 

As to the general scope of the power of Congress 
over interstate commerce, the court said, at pages 

Again and again this court has reaffirmed 
the doctrine announced in the great judgment 
rendered by Chief Justice Marshall for the 
court in Gibbons v. Ogden, 9 Wheat. 1 , 196, 
197, that the power of Congress to regulate 
commerce among the States and with foreign 
nations is the power “to prescribe the rule by 
which commerce is to be governed;” that such 
power “is complete in itself, may be exercised 
to its utmost extent, and acknowledges no 
limitations other than are prescribed in the 


Constitution;” that “if, as has always been 
understood, the sovereignty of Congress, 

THOUGH LIMITED TO SPECIFIC OBJECTS, IS PLE¬ 
NARY as to those objects, the power over 
commerce with foreign nations and among the 
several States, is vested in Congress as abso¬ 
lutely as it would be in a single government hav¬ 
ing in its constitution the same restrictions on the 
exercise of the power as are found in the Con¬ 
stitution of the United States that a sound 
construction of the Constitution allows to 
Congress a large discretion, “with respect to 
the means by which the powers it confers are 
to be carried into execution, which enable 
that body to perform the high duties assigned 
to it, in the manner most beneficial to the 
people.” 

Wilson v. New , 243 U. S. 332, is important on 
the Question of the extent of the power of Congress 
over interstate commerce. There the court upheld 
the so-called Adamson Law, which in effect fixed 
the wages of railroad employees, at a time when 
the companies and their emplo 3 *ees were unable to 
agree. In speaking of the power of Congress, in 
answer to a contention that wages affect commerce 
so remotely that their regulation could not be justi¬ 
fied under the commerce clause of the Constitution, 
the court said, page 347: 

\\ hat was the extent of the power therefore 
of Congress to regulate considering the scope 
of regulation which government had the right 
to exert with reference to interstate commerce 
carriers when it came to exercise its legislative 
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authority to regulate commerce? is the matter 
to be decided. That the business of common 
carriers bv rail is in a sense a public business 
because of the interest of society in the con¬ 
tinued operation and rightful conduct of such 
business and that the public interest be¬ 
gets A PUBLIC RIGHT OF REGULATION TO THE 
FULL EXTENT NECESSARY TO SECURE AND PRO¬ 
TECT it, is settled bv so many decisions, 

7 v v ' 

state and federal, and is illustrated by such 
a continuous exertion of state and federal 
legislative power as to leave no room for 
question on the subject. * * * 

And at pages 348-350: 

* * * let us come to briefly recapitulate 
some of the more important of the regulations 
which have been enacted in the past in order 
to show how necessarily the exertion of the 
power to enact them manifests the existence 
of the legislative authority to ordain the regu¬ 
lation now before us, and how completely the 
whole system of regulations adopted in the 
past would be frustrated or rendered unavail¬ 
ing if the power to regulate under the condi¬ 
tions stated which was exerted by the act 
before us was not possessed. That regulation 
gives the authority to fix for interstate car- 
riage a reasonable rate subject to the limita¬ 
tion that rights of private property may not 
be destroyed by establishing them on a con¬ 
fiscatory basis, is settled by long practice and 
decisions. 3 That the power to regulate also 

3 Chicago, Burlington <k Quincy R. R. Co. v. Iowa, 94 U. S. 155, 
161; Stone v. Farmers' Loan <£* Trust Co., 116 U. S. 307; Interstate 
Commerce Commission v. Chicago, Rock Island d* Pacific Ry. Co., 
218 U. S. 88; Minnesota Rate Cases, 230 U. S. 352. 



extends to many phases of the business of car¬ 
riage and embraces the right to control the con¬ 
tract power of the carrier in so far as the public 
interest requires such limitation, has also been 
manifested by repeated acts of legislation as 
to bills of lading, tariffs and many other things 
too numerous to mention . 4 Equally certain 
is it that the power has been exercised so 
as to deal not only with the carrier, but 
with its servants and to regulate the relation 
of such servants not only with their em¬ 
ployers, but between themselves . 5 Illustra¬ 
tions of the latter are afforded by the 
Hours of Service Act, the Safety Appliance 
Act and the Employers' Liability Act, Clear 
also is it that an obligation rests upon a carrier 
to carry on its business and that conditions 
of cost or other obstacles afford no excuse and 
exempt from no responsibility which arises 
from a failure to do so and also that govern¬ 
ment possesses the full regulatory power to 
compel performance of such duty . 6 

f 4 New York, New Haven & Hartford R. R. Co. v. Interstate 
Commerce Commission, 200 U. S. 361; Atlantic Coast Line R. R. 
Co. v. Riverside Mills, 219 U. S. 186; Texas A Pacific Railway Co. 
v. Abilene Cotton Oil Co., 204 U. S. 426; Adams Express Co. v. 
Croninger, 226 U. S. 491; Boston & Maine Railroad v. Hooker, 233 
U. S. 97. 

5 Johnson v. Southern Pacific Company, 196 U. S. 1; Employers' 
Liability Cases, 207 U. S. 463; Baltimore & Ohio R. R. Co. v. 
Interstate Commerce Commission, 221 U. S. 612; Southern Rail¬ 
way Co. v. United States, 222 U. S. 20; Second Employers' Liability 
Cases, 223 U. S. 1. 

Atlantic Coast Line R. R. Co. v. North Carolina Corporation 
Commission, 206 U. S. 1, 26; Missouri Pacific Railway v. Kansas. 
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See also The Minnesota Rate Cases , 230 U. S. 352, 
399, 400, where, after a careful review of relevant 
cases, it was said: 

* * * There is no room in our scheme 
of government for the assertion of state 
power in hostility to the authorized exercise 
of Federal power. The authority of Con¬ 
gress extends to every part of interstate 
commerce, and to every instrumentality or 
agency by which it is carried on; and the 
full control by Congress of the subjects com¬ 
mitted to its regulation is not to be denied 
or thwarted by the commingling of interstate 
and intrastate operations. This is not to 
say that the Nation may deal with the internal 
concerns of the State, as such, but that the 
execution by Congress of its constitutional 
power to regulate interstate commerce is 
not limited by the fact that intrastate transac¬ 
tions may have become so interwoven there¬ 
with that the effective government of the 
former incidentally controls the latter. This 
conclusion necessarily results from the su¬ 
premacy of the national power within its 

appointed sphere. 

* * * * * 

It has repeatedly been declared by this 
court that as to those subjects which require 
a general system or uniformity of regulation 
the powder of Congress is exclusive. In other 
matters, admitting of diversity of treatment 
according to the special requirements of 
local conditions, the States may act wdthin 
their respective jurisdictions until Congress 


i 
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sees fit to act; and, when Congress does act, 
the exercise of its authority overrides all 
conflicting state legislation. * * * 

In T1 isconsin R. R. Comm. v. C., B. & Q. R. R Co., 

257 U. S. 563, the court upheld the validity of a 
statute giving the Commission power to fix rates 
applicable to intrastate transportation, in order 
to remove a discrimination against interstate com¬ 
merce. Speaking of the constitutionality of the 
statute, the court said, at page 590: 


Congress as the dominant con¬ 
troller of interstate commerce may, therefore 
restrain undue limitation of the earning power 
of the interstate commerce system in doing 
state work. The affirmative power of Con¬ 
gress in developing interstate commerce agen¬ 
cies is clear. Wilson v. Shaw, 204 U. S. 24- 
Luxton v. A orIh River Bridge Co., 153 U. s! 
525; California v. Central Pacific R. R. Co. 
127 U. S. 1 , 39. In such development, it can 
impose any reasonable condition on a State’s 
use of interstate carriers for intrastate com¬ 
merce it deems necessary or desirable. This 
is because of the supremacy of the national 
power in this field. 


See also Balt. & Ohio Railroad v. Int. Com. Comm., 
221 U. S. 621, upholding a statute regulating the 
hours of labor of railroad employes engaged in inter¬ 
state commerce, particularly pages 618 and 619: 
Southern Ry. Co. v. United States, 222 U. S. 20 , up¬ 
holding a statute requiring the use of certain safety 
appliances on cars, locomotives, etc., used on anv 

68333—23 - 3 J 



railway which is a highway of interstate commerce, 
regardless of whether the vehicles are engaged in 
interstate commerce: The Second Employers 1 Lia¬ 
bility Casey 223 U. S. 1, upholding a statute regulat¬ 
ing liability of common carriers by railroad and their 
employes engaged in interstate commerce, particu¬ 
larly pages 48 and 51: Houston & Texas Ry. v. 
United States, 234 U. S. 342, 350, 351, known as the 
“Shreveport Case:” United States v. Ferger, 250 
U. S. 199, where it was held that Congress had power 
to make it a crime to forge or counterfeit a bill of 
lading purporting to cover an interstate shipment, 
even where, as a matter of fact, no shipment from 
one state to another was made or intended to be 
made. In the Ferger case , the court points out very 
clearly that the powder of commerce extends over 
matters which in and of themselves are not com¬ 
merce, but which influence commerce. See pages 
203, et seq. 

The authorities cited above are conclusive on the 
point that Congress may make any rule, which is a 
legitimate regulation of interstate commerce, and 
the fact that such a rule may have to do with the 
issuance of securities by state corporations, a mat¬ 
ter generally within the control of the states creating 
the corporations, in no way limits the power of 
Congress. 

But it may be worth while to call attention to a 
few additional authorities w r hich throw light upon 
the question from a somew'hat different angle. The 
right of a corporation to engage in interstate com- 



merce does not arise from its franchise granted by 
the state, but from the Constitution and laws of the 
United States. In Crutcher v. Kentucky , 141 U. S. 
47, where it was held that a state statute, putting 
certain restrictions upon foreign express companies 
doing business in the state, was void as a regulation 
of interstate commerce, it was said, at page 57: 

To carry on interstate commerce is not a 
franchise or a privilege granted by the State; 
it is a right which every citizen of the United 
States is entitled to exercise under the Con¬ 
stitution and law’s of the United States; and 
the accession of mere corporate facilities, as 
a matter of convenience in carrying on their 
business, can not have the effect of depriving 
them of such right, unless congress should 

SEE FIT TO INTERPOSE SOME CONTRARY REGU¬ 
LATION ON THE SUBJECT. 

The franchises which corporations receive from 
states must be exercised in subordination to the 
power of Congress to regulate commerce just 
as if the corporation had been created by an Act 
of Congress. In Hale v. Henkel , 201 U. S. 43, hold¬ 
ing that a corporation has not a constitutional right 
to refuse to subject its books and papers for exami- • 

nation in a grand jury investigation, it was said at 
page 75: 

It is true that the corporation in this case 
was chartered under the laws of New Jersey, 
and that*»it receives its franchise from the 
legislature of that State; but such franchises, 
so far as they involve questions of interstate 




commerce, must also be exercised in subordi¬ 
nation to the power of Congress to regulate 
such commerce, and in respect to this the 
General Government may also assert a so\ - 
ereign authority to ascertain whether such 
franchises have been exercised in a lawful 
manner, with a due regard to its own laws. 
Being subject to this dual sovereignty, the 
General Government possesses the same right 
to see that its own laws are respected as the 
State would have with respect to the special 
franchises vested in it by the laws of the State. 
The powers of the General Government 

IN THIS PARTICULAR IN THE VINDICATION OF 
ITS OWN LAWS, ARE THE SAME AS IF THE 
CORPORATION HAD BEEN CREATED AN ACT 

of Congress. * * *. 

Congress has authority under the Commerce Clause 
of the Constitution to create railroad corporations to 
engage in interstate commerce. California v. Central 
Pacific R. R . Co., 127 U. S. 1. Or Congress may, in the 
execution of its power to regulate interstate com¬ 
merce, employ as instrumentalities corporations cre¬ 
ated by the states. Cherokee Nation v. Kansas 

Railway Co., 135 U. S. 641, 657. 

Railroad companies, incorporated under state laws, 
engage in interstate commerce by virtue of the will 
of Congress, as expressed in 14 Stat. 66, Revised 
Statutes, section 5258, which reads: 

Whereas the Constitution of the United 
States confers upon Congress, in express 
terms, the power to regulate commerce among 
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the several States, to establish post roads, 
and to raise and support armies: Therefore: 

Be it enacted by the Senate and House of 
Representatives of the United States, etc., That 
every railroad company in the United States, 
whose road is operated by steam, its succes- 
sors and assigns, be, and is hereby authorized 
to carry upon and over its road, boats, 
bridges, and ferries, all passengers, troops, 
government supplies, mails, freight, and prop¬ 
erty on their way from any State to another 
state, and to receive compensation therefor, 
and to connect with roads of other States so 
as to form continuous lines for the transpor¬ 
tation of the same to the place of destination. 

The only question remaining on this branch of 
the case is whether or not there is a connection 
between the issuance of stocks and bonds by rail¬ 
road companies, engaged in interstate commerce, 
and the regulation of such commerce. Appellants 
say there is not. The character of the connection 
necessary is shown by the authorities which have 
been cited. It is not necessary that the connection 
be direct or immediate. Congress has a wide dis¬ 
cretion as to the means which should be adopted 
and the wisdom of the means adopted by Congress 
is not for review by the courts. Legal Tender Cases, 

12 Wall. 457, 543; Second Employers' Liability Cases’ 
223 U. S. 1, 48. 

The relation between the regulation of interstate 
commerce and the regulation of security issues by 
railroad companies engaged in interstate transpor¬ 
tation is, however, direct and substantial. 
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It is well to bear in mind in this connection that 
as the business of this country has grown in volume 
and complexity, and as important mechanical inven¬ 
tions and improvements have been made, far reach¬ 
ing changes in the methods of transportation have 
taken place. Only as railroad lines, under a single 
control, became extended through many states did 
the transportation system begin to take the form in 
which we see it to-day. Many things, which at one 
time affected interstate commerce only remotely, now 
exert an important and vital influence over it. There 
has been a growing appreciation of this fact by the 
general public, by the Congress, and by the courts. 
Not only have conditions changed, but experience in 
the regulation of interstate commerce over a period of 
more than thirty years has played a strong part in 
bringing about a realization of the many and diverse 
factors which bear directly upon the public interest 
in interstate transportation. 

Prior to the amendments inserted by the Trans¬ 
portation Act, 1920, into the Interstate Commerce 
Act (theretofore known as the Act to Regulate Com¬ 
merce), the purpose of Federal regulation was to pre¬ 
vent the collection of extortionate rates by railroad 
companies, and to prevent discriminations against 
shippers and localities. But the statute, as amended, 
has much broader purposes. It was designed to de¬ 
velop an adequate transportation system for the 
people of the United States and as one of the methods 
of accomplishing the desired result, many provisions 
were included for the purpose of improving the 
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credit of the railroad companies. One of these pro¬ 
visions was that relative to the issuance of securities. 

The scope and purpose of the Transportation Act 
have been considered comprehensively by the Su¬ 
preme Court in two recent cases, the Wisconsin Case 
and the New England Divisions Case. In both cases 
it was pointed out that the provision placing security 
issues under the control of the Commission was one 
of the means adopted by Congress to insure adequate 
transportation service. 

In New England Divisions Case , 261 U. S. 184, 
in speaking of the scope of the Transportation Act, 
the court said, at page 189: 

Transportation Act, 1920, introduced into 
the federal legislation a new railroad policy. 
Railroad Commission of Wisconsin v. Chicago , 
Burlington & Quincy R. R. Co ., 257 U. s! 
563, 585. Theretofore, the effort of Congress 
had been directed mainly to the prevention 
of abuses; particularly, those arising from 
excessive or discriminatory rates. The 1920 
Act sought to ensure, also, adequate transpor¬ 
tation service. That such was its purpose, 
Congress did not leave to inference. The new 
purpose was expressed in unequivocal lan¬ 
guage. 7 And to attain it, new rights, new 

7 Thus: to enable the carriers."properly to meet the transporta¬ 
tion needs of the public,” Sec. 422, p. 491; to give due considera¬ 
tion to ‘ the transportation needs of the country, * * * and 
the necessity * * * of enlarging [transportation] facilities ” 

e ?* 42 . 2, p ' 488; t0 “ be3t meet the emergency and serve the 
public interest,” Sec. 402, p. 477; to "best promote the service 
in the interest of the public and the commerce of the people ” 

Sec. 402, pp. 476, 477; "that the public interest will be pro¬ 
moted,” Sec. 407, p. 482. 
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obligations, new machinery, were created. 
The new provisions took a wide range. 8 
Prominent among them are those specially 
designed to secure a fair return on capital 
devoted to the transportation service. 9 
Upon the Commission, new powers were con¬ 
ferred and new duties were imposed. 

The credit of the carriers, as a whole, had 
been seriously impaired. To preserve for the 
nation substantially the whole transportation 
system was deemed important. * * *. 

8 Among them are the establishment of the Railroad Labor and 
the Adjustment Hoards. Title III, 469-474; See Pennsylvania 
R. R. Co. v. United States Railroad Labor Board, ante, 72; the 
provisions for raising capital, by new Government loans, Sec. 
210, pp. 468-9, by loans from the Railroad Contingent Fund (the 
recapture provision), Sec. 15a (10, 16), pp. 490, 491; those 

PLACING THE ISSUE OF NEW SECURITIES UNDER THE CONTROL 

of the Commission, unaffected by the laws of the several 
States, Sec. 439, pp. 494—496; the provision for consolidation of 
railways into a limited number of systems, Sec. 407, pp. 480-482; 
provisions for securing adequate car service; Lambert Run Coal 
Co. v. Baltimore <£• Ohio R. R. Co., 258 U. S. 377; for joint use of 
terminals; for routing, for interchange of traffic between rail¬ 
roads, and between a railroad and water carrier, Sec. 402, pp. 
476—478; Sec. 405, p. 479; Sections 412, 413, p. 483. 

9 Section 422, pp. 488, 489. To this end, also, the Commission 
was empowered, among other things, to permit pooling of traffic 
or earnings, Sec. 407, pp. 480, 481; to authorize abandonment of 
unprofitable and unnecessary lines, Sec. 402, p. 477; Texas v. 
Eastern Texas R. R. Co., 258 L T . S. 204; to fix minimum, as well 
as maximum, rates; and thus prevent cutthroat competition and 
the taking away of traffic from weaker competitors, Sec. 418, 
p. 485; to prevent the depletion of interstate revenues by dis¬ 
criminating intrastate rates, Railroad Commission of Wisconsin 
v. Chicago, Burlington &• Quincy R. R. Co., 257 U. S. 563; New 
York v. United States, 257 U. S. 591; and to determine the divi¬ 
sion of joint rates. 

In W isconsin R. R. Comm. v. C. y B. & Q. R. R. Co. y 
257 U. S. 563, called “The Wisconsin Case,” where 
it was held that the Commission had power to re- 
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quire rates for intrastate transportation to be raised 
to a level where they would produce their fair share 
of the necessary revenue of interstate carriers, the 
court said, speaking of the new scheme of regulation, 
page 582: 

The Interstate Commerce Act of 1887, 24 
Stat. 379, was enacted by Congress to prevent 
interstate railroad carriers from charging un¬ 
reasonable rates and from unjustly discrimi¬ 
nating between persons and localities. The 
railroads availed themselves of the weakness 
and cumbrous machinery of the original law 
to defeat its purpose, and this led to various 
amendments culminating in the amending 
Act of 1910, 36 Stat. 539, in which the 
authority of the Commission in dealing with 
the carriers was made summary and effectively 
complete. Whatever the causes, the fact w"as 
that the carrying capacity of the railroads 
did not thereafter develop proportionately 
with the growth of the country, and it became 
difficult for them to secure additional invest¬ 
ment of capital on feasible terms. When the 
extraordinary" demand for transportation arose 
in 1917, the Congress and the President con¬ 
cluded to take over all the railroads into the 
management of the Federal Government, 
and by joint use of facilities, which the Anti- 
Trust Law was thought to forbid under 
pri\ ate management, and by use of Govern¬ 
ment credit, to increase their effectiveness. 
This was done by appropriate legislation and 
executive action under the war power. From 
January 1 , 1918, until March 1 , 1920, when 
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the Transportation Act went into effect, the 
common carriers by steam railroad of the 
country were operated by the Federal Gov¬ 
ernment. Due to the rapid rise in the prices 
of material and labor in 1918 and 1919, the 
expense of their operation had enormously 
increased by the time it was proposed to 
return the railroads to their owners. The 
owners insisted that their properties could 
not be turned back to them by the Govern¬ 
ment for useful operation without provision 
to aid them to meet a situation in which they 
were likely to face a demoralizing lack of 
credit and income. Congress acquiesced in 
this view. The Transportation Act of 1920 
was the result. It was adopted after elab¬ 
orate investigations by the Interstate Com¬ 
merce Committees of the two Houses. 

* * * * * 

Under Title IV, amendments were made to 
the Interstate Commerce Act which included 
Sec. 13, paragraphs 3 and 4, and Sec. 15a, 
already quoted in the margin. The former 
for the first time authorizes the Commission 
to deal directly with intrastate rates where they 
are unduly discriminating against interstate 
commerce—a power already indirectly exer¬ 
cised as to persons and localities, with approval 
of this court in the Shreveport and other cases. 
The latter, the most novel and most important 
feature of the act, requires the Commission 
so to prescribe rates as to enable the carriers 
as a whole, or in groups selected by the Com¬ 
mission, to earn an aggregate annual net 
railway operating income equal to a fair return 



on the aggregate value of the railway property 
used in transportation. For tw r o years, the 
return is to be per cent., with \ per cent, for 
improvements, and thereafter is to be fixed 
by the Commission. 

The act sought to avoid excessive incomes, 
accruing, under the operation of Sec. 15a, to 
the carriers better circumstanced, by using 
the excess for loans to the others and for other 
purposes. The act further put under the 
CONTROL OF THE INTERSTATE COMMERCE COM¬ 
MISSION, 1ST, THE ISSUING OF FUTURE RAIL¬ 
ROAD SECURITIES BY THE INTERSTATE CAR¬ 
RIERS; 2nd, the regulation of their car supply 
and distribution and the joint use of terminals; 
and, 3rd, their construction of new lines, and 
their abandonment of old lines. The validity 
of some of these provisions has been ques¬ 
tioned. Upon that we express no opinion. 
We only refer to them to show the scope of 
the congressional purpose in the act. 

It is manifest from this very condensed 
recital that the act made a new departure. 
Theretofore the control which Congress 
through the Interstate Commerce Commission 
exercised was primarily for the purpose of 
preventing injustice by unreasonable or dis¬ 
criminatory rates against persons and localities, 
and the only provisions of the law that inured 
to the benefit of the carriers were the require¬ 
ment that the rates should be reasonable in 
the sense of furnishing an adequate compen¬ 
sation for the particular service rendered and 
the abolition of rebates. The new measure 
imposed an affirmative duty on the Interstate 
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Commerce Commission to fix rates and to 

TAKE OTHER IMPORTANT STEPS TO MAINTAIN 

an adequate railway service for the 
PEOPLE OF THE UNITED STATES. This is eX- 

pressly declared in Sec. 15a to be one of the 
purposes of the bill. 

It clearly appears from these opinions that section 
20a, relative to the regulation of security issues, is 
not an enactment standing by itself, but is an integral 
part of a comprehensive system of regulation of 
interstate commerce and interstate carriers. Con¬ 
gress rightly considered that the most essential and 
vital object of regulation was to bring about adequate 
transportation service, and that the credit of railroad 
companies was the foundation upon which railroad 
service rested. To the end that such credit might be 
rehabilitated and sustained, Congress took several 
steps, which are referred to above, and among them 
was the regulation of security issues. 

Appellants try to support their contention that 
there is no relation or connection between interstate 
commerce and the issuance of securities by railroad 
companies engaged in such commerce by attempting 
to show that rates are fixed with reference to the 
value of the properties devoted to the public use and 
that, therefore, the amount of the capitalization of a 
railroad company is immaterial in so far as its rates 
are concerned. We will pass this question because, 
regardless of the influence or lack of influence of the 
capitalization on rates, the effect of capitalization on 
credit and service is manifest and is widely recog- 

nized. 


In Appendix A we call attention to certain state¬ 
ments on this point by the Hon. Franklin K. Lane, 
Mr. William 7.. Ripley, and Mr. James C. Bonbright. 

It is obvious that, as a general rule, a railroad com¬ 
pany which is overcapitalized can not earn a fair 
return on the face value of its securities. In such a 
case, however, there is a natural tendency on the 
part of the company to pay interest and dividends 
and to use for this purpose money which is in part 
made available by the failure properly to maintain 
its properties. If this course is followed the phys¬ 
ical properties deteriorate, and the service for the 
public also deteriorates. If on the other hand, the 
company follows the course of not paying its interest 
charges or dividends, as the case may be, the prices 
of its securities fall and its credit becomes impaired. 
In its weakened credit position it can not market its 
securities except at prohibitive rates, if at all. It 
can not furnish the public with adequate service 
because it can not obtain money with which to pro¬ 
vide the additional railroad facilities which are re¬ 
quired by the constantly expanding needs of the 
country for transportation. 

An indication of the widespread appreciation of 
the effect of capitalization of railroad companies 
upon the transportation performed by those com¬ 
panies, and the public interest therein, is to be found 
in the fact that almost all the states regulate such 
issues. And this regulation by the states, with some 
exceptions, has not been limited to railroad com¬ 
panies incorporated under the laws of the regulat- 
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ing state, but has extended to all companies engaged 
in transportation within the state. (See pertinent 
state laws as compiled in “ Commission Regulation 
of Public Utilities,” pages 15-63 and 849-906.) 

This brings us to another point which emphasizes 
the relationship between interstate commerce and 
Federal regulation of security issues of railroad com¬ 
panies engaged in interstate commerce. Many such 
companies operate through several states; some as 
many as eleven states. Prior to the time when Con¬ 
gress assumed exclusive control of the matter by the 
enactment of Sec. 20a, each of these states had a 
voice in the issuance of securities. The laws of the 
several states differed and different men administered 
the various laws. The resulting embarrassment to 
interstate carriers and to interstate commerce is self 
evident. 

This was recognized by Congress. In the report 
of Mr. Esch, from the House Committee of Inter¬ 
state and Foreign Commerce, on H. R. 10453, which 
was, after amendments not here important, enacted 
as the Transportation Act, 1920, it was said, page 21: 

* * * Without Federal control the 
carriers would have to be subjected to the 
diversified requirements of the several States. 
These requirements have been burdensome to 
the carriers and resulted in expense and delay. 
The enactment of the pending bill will put the 
control over stock and bond issues exclusively 
in the hands of the Federal Government and 
will result in uniformity and greater prompt¬ 
ness of action. 




C an there be any doubt that transportation in 
interstate commerce is influenced directly by the 
issuance of securities by railroad companies engaged 
in interstate transportation ? All that is necessary to 
sustain the power of Congress, is that there be a basis 
for a reasonable belief that there is such influence or 
connection. 

0 

SECTION 20A DOES NOT DELEGATE LEGISLATIVE POWER 
TO THE INTERSTATE COMMERCE COMMISSION IN VIOLA¬ 
TION OF THE CONSTITUTION. 

Although Congress can not make an unqualified 
delegation of its strictly legislative power, it may 
delegate power to a commission to be exercised by 
the commission within a wide discretion, in order to 
accomplish the will of Congress as expressed or 
indicated in general terms in the statute. 

This rule rests squarely on the ground of expediency 
and necessity. In Buttfield. v. Stranahan, 192 U. S. 
470, the court in upholding the constitutionality of a 
statute which gave to the Secretary of the Treasury 
authority to exclude from importation tea of inferior 
grades, without specifying the standard by which the 
quality should be ascertained, said at page 496: 

Congress legislated on the subject as far 
as was reasonably practicable, and from the 
necessities of the case was compelled to leave 
to executive officials the duty of bringing 
about the result pointed out by the statute. 
To deny the power of Congress to delegate 
such a duty would, in effect, amount but to 
declaring that the plenary power vested in 



Congress to regulate foreign commerce could 
not be efficaciously exerted. 

In Union Bridge Co. v. United States , 204 U. S. 
364, a statute giving to the Secretary of War power 
to free navigation from unreasonable obstructions 
arising from bridges of insufficient height, width 
of span or other defects, was held to be constitu¬ 
tional. The court reviewed at length all important 
cases on the question, and stated, at page 387: 

Indeed, it is not too much to say that a 
denial to Congress of the right, under the 
Constitution, to delegate the power to deter¬ 
mine some fact or the state of things upon 
which the enforcement of its enactment de¬ 
pends would be “to stop the wheels of govern¬ 
ment ” and bring about confusion, if not 
paralysis, in the conduct of the public 
business. 

Louisville & N. R. Co. v. Interstate Commerce 
Commission , 184 Fed. 118, upheld the constitu¬ 
tionality of the statute giving the Commission power 
to fix reasonable rates. In answering the conten¬ 
tion that the statute conferred legislative power 
upon the Commission, Judge Severens tersely sum¬ 
marized the law as follows, at page 122: 

When a subject requires legislation for the 
regulation of future conduct, but the objects 
of it are so diffuse and variable that thev can 
not be distinctly apprehended and comprised 
in the ordinary terms of legislative classifica¬ 
tion, it is not unusual to prescribe general 
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rules, if such do not already exist, and delegate 
the power to apply those rules to the varying 
circumstances which may arise and give occa¬ 
sion for control. The necessity of legislation 
m such form justifies its adoption; and it is 
not obnoxious to the Constitution, in that it 
delegates legislative power. * * * 

And it would be difficult to instance an occa¬ 
sion m the history of federal legislation so 
plainly subject to the application of the ex¬ 
ceptional rule as the enactment of the inter¬ 
state commerce law and the carrying forward 
. its scheme by subsequent amendments. It 
is manifest that some such scheme as this must 
ave been adopted or the purpose to control 
carriers engaged in interstate commerce must 
faal. It would have been impossible for Con¬ 
gress to have foreseen the multitude of ques¬ 
tions depending upon the special facts pre¬ 
sented sometimes in one complication and 
sometimes in another, and declare a single 
rule applicable to each. 

.Since the rule is based upon expediency and ne¬ 
cessity, new occasions arise for its application as the 
problems of government become more complicated 
and diffuse. So, as conditions change and such 
changes are understood, the rule is applied, to pre¬ 
vent the thwarting of essential governmental func¬ 
tions, in cases which at one time might have been 
thought doubtful. This thought was very clearly 
expressed by Chief Justice Taft, responding to the 
resolutions of the Bar, in commemoration of the late 
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Chief Justice White. The Chief Justice said, page 
XXV, Vol. 257, of the United States Reports: 

The Interstate Commerce Commission was 
authorized to exercise powers the conferring 
of which by Congress would have been, per¬ 
haps, thought in the earlier years of the. 
Republic to violate the rule that no legis¬ 
lative power can be delegated. But the 
inevitable progress and exigencies of gov¬ 
ernment and the utter inability of Congress 
to give the time and attention indispensable 
to the exercise of these powers in detail 
forced the modification of the rule. Similar 
necessity caused Congress to create other 
bodies with analogous relations to the exist¬ 
ing legislative, executive, and judicial ma- 
chinerv of the Federal Government, and 
these in due course came under the exami¬ 
nation of this court. Here was a new field 
of administrative law which needed a knowl¬ 
edge of government and an experienced 
understanding of our institutions safely to 
define and declare. The pioneer work of 
Chief Justice White in this field entitles him 
to the gratitude of his countrymen. 

Appellants’ contention on this branch of the case 
is, that the Commission is without any guide or 
standard by which to exercise the power conferred 
upon it by Section 20a, except that it must find 
that the proposed issuance of securities is “com¬ 
patible with the public interest” and that this is 
too vague and general to constitute any standard 
at all. 
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As a matter of fact, this is not the only guide 
which the Commission has; there are other guides 
expressly set forth in the statute itself which are 
disclosed upon the mere reading of the language 
which is here again repeated: 

The Commission shall make such order 
[authorizing the issue] only if it finds that such 
issue or assumption: (a) is for some lawful 
object within its corporate purposes, and 
compatible with the public interest, which is 
necessary or appropriate for or consistent 
with the proper performance by the carrier 
of service to the public as a common carrier, 
and which will not impair its ability to per¬ 
form that service, and (6) is reasonably 
necessary and appropriate for such purpose. 

Furthermore, we may and should look beyond the 

language of section 20a to the other sections of the 

Act, and to the scheme of regulation, as a whole, for 

an indication of the Congressional will. Intermoun- 

tain Rate Cases, 234 U. S. 476, 485, 486; Int. Com. 

Comm. v. Goodrich Transit Co., 224 U. S. 194 214 
215. ’ ’ ’ 

As we have pointed out hereinbefore, Sec. 20a is 
not a statute standing by itself; it is merely one of 
many provisions which considered together shape 
the scheme and system of regulation which Congress 
deemed necessary. One of the primary purposes of 
the amendments added to the Interstate Com¬ 
merce Act by the Transportation Act, 1920, was to 
improve the credit of carriers in order that an 






adequate transportation system might be built up 
and maintained. 

It is fundamental that particular language used 
in a statute is to be construed in the light of the text 
and context, the purposes of the statute, and the 
subject matter of the legislation. Appellants say 
the statute gives the Commission power to “bind 
or loose” without limitation. Counsel, on page 66 
of his brief, to illustrate his position, suggests that 
the statute gives the Commission authority to refuse 
to permit the issuance of 6 per cent railroad bonds 
for the sole reason that such issuance mR) embarrass 
the government in the sale of its own securities 
bearing interest at a lower rate. In view of what 
has been said it seems frivolous to contend, as counsel 
does, that Sec. 20a, a part of a statute with the pur¬ 
poses of the Interstate Commerce Act, gives to the 
Commission, created as an instrument of Congress to 
regulate interstate carriers, any discretion to permit, 
or refuse to permit, the issuance of railroad securities 
for reasons which have no bearing upon the interest 
of the public in interstate transportation or in the 
carriers which perform that transportation, but which 
have to do solely with Governmental policies totally 
outside of the field of transportation. We submit that 
the section is susceptible of no such construction. 

Reference to the “public interest” and the use of 
expressions similar to u compatible with the public 
interest” to guide an administrative body in the 
exercise of its discretion is in no sense improper or 
unusual, as the following authorities show. 
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In the New England Divisions Case, 261 U. S. 184, 
the court considered a decision of the Commission, 
made under the amended section 15(6), which gives 
the Commission power to fix divisions of joint rates 
between the carriers participating in such rates. The 
statute specifically provides that in so fixing divi¬ 
sions the Commission shall consider, among other 
things— 

the importance to the public of the transporta* 
tion services of such carriers. 

The court called particular attention to this lan¬ 
guage, saying, at page 194: 

By new Section 15(6), p. 486, the Commis¬ 
sion is directed to give due consideration, in 
determining divisions, to “ the importance to 
the public of the transportation services of 
such carriers;” 16 just as by new Section 15(3), 
page 485, the Commission is authorized upon 
its own initiative when “ desirable in the 
public interest” to establish joint rates and 
“the divisions of such rates.” 

16 In thus making cleat that in fixing divisions as well as rates 
the public interest should be considered, Congress doubtless 
had in mind expression to the contrary in opinions of the Com¬ 
mission. 

It will be seen that the court not only referred with 
approval to the “public interest” rule in connection 
with the fixing of divisions, but also to the “ public 
interest” rule in connection with the establishment 
of joint rates. 

In the Intermountain Rate Cases , 234 U. S. 476, the 
constitutionality of section 4 of the Act to Regulate 
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Commerce was questioned on the ground that there 
was a delegation of legislative authority to the Com¬ 
mission without standards to guide the Commission. 
This section provides that it shall be unlawful for a 
carrier to charge more for a long haul than for a short 
haul embraced within the long haul, without the 
authority of the Commission. The section itself con¬ 
tained no rules to guide the Commission in the exer¬ 
cise of the discretion granted to it. The court held 
the provision constitutional and said, among other 
things, page 485: 

* * * The authority of the Commission 
to grant on request the right sought is made 
by the statute to depend upon the facts estab¬ 
lished and the judgment of that body in the 
exercise of a sound legal discretion as to 
whether the request should be granted com¬ 
patibly with a due consideration of the private 
and public interests concerned and in 
view of the preference and discrimination 
clauses of the second and third sections. 

In Lehigh Valley R. Co, v. United States, 234 Fed. 
682, the court reviewed a decision of the Commission 
in a proceeding arising under the Act of August 24, 
1912, c. 390, section 11, 37 Stat. 566, known as the 
Panama Canal Act, and inserted as an amendment 
to section 5 of the Act to Regulate Commerce. The 
statute prohibited, after July 1, 1914, any ownership 
by a railroad of a common carrier by water when 
the railroad might compete for traffic with the water 
carrier, and provided further that the Commission 
could extend the time during which an existing 
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common ownership might be permitted, if it should 
be— 

of the opinion that any such existing service 
by water is being operated in the interest 
.of the public and is of advantage to the 
convenience and commerce of the people, and 
that such extension will neither exclude, pre¬ 
vent, nor reduce competition on the route by 
water under consideration. 

The statute was attacked on the ground that Con¬ 
gress had not enacted a standard to which the 
Commission should conform. The court held that 
the contention was unsound and said, at page 698: 

No legislative body can deal in detail with 
all the complex relations of modern com¬ 
merce. In most instances, all that can be 
done is to state principles and lay down gen¬ 
eral rules, intrusting the proper tribunals with 
the task of applying them. Congress evi¬ 
dently saw that in exceptional situations the 
convenience and the commerce of the people 
might profit from an existing service by water, 
although a carrier by land might be control- 
ling its operation. This is the first inquiry, 
and it presents a question of fact. 

The lower court was sustained in Lehigh Valley 
R. Co. v. United States , 243 U. S. 412. The Supreme 
Court, however, did not discuss the question of con¬ 
stitutionality, finding it necessary to hold only that 
the Commission’s order was negative and, therefore, 
not subject to review by injunction. 

In Union Lime Co. v. Railroad Commission , 129 
N. W. 606 (Supreme Court of Wisconsin, January, 
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1910), the court reviewed an order of the State Rail¬ 
road Commission directing a railroad company to 
build a certain spur track. The authority of the 
state commission rested upon a statute referred to 
in the court’s opinion, at page 609, and reading in 
part, as follows: 

Even' railroad shall acquire the neces¬ 
sary' rights of way for, and shall construct, 
connect, maintain and operate a reasonably 
adequate and suitable spur track, whenever 
such spur track does not necessarily exceed 
two miles in length, is practically indispen¬ 
sable to the successful operation of any exist¬ 
ing or proposed mill, elevator, storehouse, 
warehouse, dock, wharf, pier, manufacturing 
establishment, lumber yard, coal dock or 
other industry' or enterprise and its construc¬ 
tion and operation is not unusually unsafe 
and dangerous, and is not unreasonably 

HARMFUL TO PUBLIC INTEREST. 

It was urged that the statute was invalid, in that 
it conferred legislative authority upon the Commis¬ 
sion. The court held against this contention and 
stated, on page 610: 

Ever}' railroad track is in many ways harm¬ 
ful to public interest. The operation of trains 
thereon results in frightening horses on public 
highways, in accidents on railway crossings, 
in setting fire to adjacent property, in creating 
smoke and noise, more or less of a nuisance in 
ever}' village and city, as well as in marring 
the beauty of scenery through which it passes. 
In these and other respects every railroad 
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may be said to be harmful to the public 
interest. The Legislature, mindful of 

THESE FACTS, WISELY CONFERRED UPON THE 

Railroad Commission the right to de¬ 
termine WHEN ANY OR ALL OF THESE OR 
OTHER FACTS WERE UNREASONABLY HARMFUL 
TO THE PUBLIC INTEREST, AND PROVIDED 

that when, in the judgment of the Railroad 
Commission, they were so, the spur track 
should not be constructed. In other words, 
the Legislature left it to the Railroad Commis¬ 
sion to determine when the public benefits 
so far outweighed any harm to public interest 
as to render it advisable to construct the spur 
track. Certainly no just criticism can attach 
to provisions so considerate of public welfare. 

See, also, State v. Kenosha Electric Ry. Co ., 129 
N. W. 600 (Supreme Court of Wisconsin, January 10, 
1911), which upheld the constitutionality of a stat¬ 
ute providing that no franchise should be granted to 
any person to operate a heat, light, water or power 
plant in any municipality where one was already in 
operation, unless the State Commission should find 
that the “public convenience and necessity” required 
the second utility. It was argued that the feature 
of the law giving the Railroad Commission power to 
pass on the question of convenience and necessity 
was an attempt to grant to it legislative power, but 
the court held that this grant of power was proper. 

Counsel cites United States v. Cohen Grocery Co., 
255 U. S. 81, in support of his contention that sec¬ 
tion 20a makes an unwarranted delegation of author¬ 
ity to the Commission. But the case has no appli- 
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cation. There, no question of the delegation of 
authority and the nature of the standard which must 
attend such delegation was before the court. The 
statute considered was the so-called Lever Act which, 
by section 4, made it unlawful, and subject to pun¬ 
ishment by fine and imprisonment, for any person 
to make— 

any unjust or unreasonable rate or charge in 
handling or dealing in or with any necessaries. 

The court held that the section set up no ascer¬ 
tainable standard of guilt and that the persons were 
for that reason inadequately informed of the nature 
of the accusation. In this connection the court said, 
at page 89, and this is the language on which opposing 
counsel chiefly relies: 

In fact, we see no reason to doubt the 
soundness of the observation of the court 
below, in its opinion, to the effect that, to 
attempt to enforce the section would be the 
exact equivalent of an effort to carry out a 
statute which in terms merely penalized and 
punished all acts detrimental to the public 
interest when unjust and unreasonable in the 
estimation of the court and jury. 

That a very different question is presented in the 
case of a delegation of authority to an administrative 
body, under a general rule, is clear from the fact that 
the very language “unjust or unreasonable” which 
the court held to be inadequate, as a guide for a 
Jury in the Lever Act, has been upheld time after 
time as a proper rule to guide the Commission in 
passing upon rates and practices of common carriers. 



In this connection it is interesting to see that the 
court put the standards “ unjust or unreasonable” 
and “detrimental to the public interest” in the same 
category. 

The distinction between a statute such as the 
Lever Act, which operated directly, and a statute 
such as we are now considering, which gives a com¬ 
mission power to administer the law, is obvious, 
because, although there may be a lack of certainty 
in the first statute, there is no lack of certainty 
in the second after the administrative body has 
acted in particular cases. This is pointed out in 
United States v. Grimaud , 220 U. S. 506, where there 
was an indictment charging a failure to obey regu¬ 
lations, by the becretary of the Interior, concerning 
forest reservations. The authority conferred upon 
the Secretary by Congress was general in character 
but the rules promulgated by the Secretary were 
definite and clear cut. 

The fact that the “public interest'' is repeatedly 
mentioned in the statute, in connection with the 
various duties of the Commission, indicates how very 
far-reaching is the contention of appellants concern¬ 
ing the effect of this language in section 20a. In 
Appendix B, hereto attached, we call attention to 
certain specific sections where the words “public 
interest" or similar words are used. 

In considering the character of the rules or stand¬ 
ards which Congress must indicate as a guide to a 
commission or an executive department in the exer¬ 
cise of delegated power, it should be remembered 
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that, in the nature of things, such a rule or indication 
of the Congressional will would be in general terms. 
The very purpose of a qualified delegation of authority 
is to meet the exigencies of a situation which is so 
variable and complex that it will not permit of 
effective treatment otherwise. In cases where the 
Congressional will could be indicated in detail and 
with exactitude, there w r ould be no occasion for any 
delegation of authority whatever. 

It is submitted that the indication of the Con¬ 
gressional will, to guide the Commission in the 
exercise of its discretion under section 20a, is no 
more general or uncertain than the indication of the 
Congressional will in many other statutes w r hich 
have been held constitutional. This is showm by 
cases to which w r e have already referred, and by 
many others among which are Field v. Clark , 143 
U. S. 692; United States v. Grimaud , 220 U. S. 
506; United States v. Heinszen , 206 U. S. 370; St. 
Louis, I. M . & S. Ry . Co. v. Taylor, 210 U. S. 281; 
Monongahela Bridge Co. v. United States, 216 U. S. 
177. 

There are many theories of rate making but Con¬ 
gress did not indicate to the Commission which 
theory should be adopted; it merely provided that 
rates should be “reasonable.” This was sufficient. 

THIS CASE PRESENTS NO QUESTION OF TAKING PROP¬ 
ERTY; AT MOST THERE IS MERELY A RESTRICTION IN 
THE USE OF PROPERTY INCIDENTAL TO A PROPER REGU¬ 
LATION OF INTERSTATE COMMERCE. 

Appellants say that property is taken without just 
compensation, in that, (1) their freedom of contract 
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is interfered with and, (2) the franchise right of the 
Pittsburgh Company to issue stock is impaired. 

It has long been settled that the power to regulate 
a business impressed with a public interest, and 
particularly the business of a common carrier, rises 
superior to the right of contract. Louisville & 
Nashville R. R. v. Mottley , 219 U. S. 467. That case 
deals with a contract made in 1871 whereby the 
railroad agreed to issue free passes to Mottley for the 
remainder of his life in consideration of a release of 
liability in respect of certain injuries which he had 
received in a train wreck. The amendments to the 
Act to Regulate Commerce of August 28, 1906, 
(34 Stat. 828) declared that a carrier should not 
accept any compensation different from that 
mentioned in its published schedule of rates. The 
court held that the passes to Mottley fell within this 
prohibition. The question was then raised as to 
whether legislation enacted subsequent to the con¬ 
tract could constitutionally have the effect of pre¬ 
venting the enforcement of the contract. The court 
held that it could, after an elaborate discussion 
beginning at page 480. See, also, Armour Packing 
Co. v. United States, 209 U. S. 56, 81, 82, and Chi. 
Ind. & L. Ry. Co. v. United States, 219 U. S. 486. 

It is worthy of note that in Adkins v. Children's 
Hospital, 261 U. S. 525, which appellants rely upon in 
support of the position that there has been uncon¬ 
stitutional interference with their right of freedom to 
contract, the court expressly denies that those 
engaged in a business impressed with a public use, 
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such as common carriage, have the same freedom of 
contract as that which exists generally. The court 
said, at page 546: 

There is, of course, no such thing as abso¬ 
lute freedom of contract. It is subject to a 
great variety of restraints. But freedom of 
contract is, nevertheless, the general rule and 
restraint the exception; and the exercise of 
legislative authority to abridge it can be 
justified only by the existence of exceptional 
circumstances. Whether these circumstances 
exist in the present case constitutes the ques¬ 
tion to be answered. It will be helpful to this 
end to review some of the decisions where the 
interference has been upheld, and consider the 
grounds upon which they rest: 

(1) Those dealing with statutes fixing 

RATES AND CHARGES TO BE EXACTED BY BUSI¬ 
NESSES IMPRESSED WITH A PUBLIC INTEREST. 

There are many cases but it is sufficient to 
cite Munn v. Illinois , 94 U. S. 113. The 
power here rests upon the ground that where 
property is devoted to a public use, the owner 
thereby, in effect, grants to the public an 
interest in the use which may be controlled 
by the public for the common good to the 
extent of the interest thus created. It is 
upon this theory that these statutes have 
been upheld, and, it may be noted in passing, 
so upheld even in respect of their incidental 
and injurious or destructive effect upon pre¬ 
existing contracts. See Louisville & N. R. 
Co. v. Mottley , 219 U. S. 467. 

Counsel rests his argument that the statute is 
void, because of failure to provide compensation 
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for alleged impairment to the value of appel¬ 
lants’ franchise rights, upon Monongahela Navigation 
Co. v. United States, 148 U. S. 312. In that case 
the question was how much the United States must 
pay for the property of the Monongahela Navigation 
Company upon condemnation and appropriation 
of the property. The company owned certain docks 
and improvements and under its franchise had the 
right to collect tolls in connection with the use of 
its property. The court held the franchise rights to 
exact tolls, as well as the physical property, should 
be considered in fixing the amount of compensation. 
But here there is no taking or appropriation, 
but, at most, merely a restriction upon the use of 
property incidental to a proper regulation of com¬ 
merce. This does not constitute a taking of prop¬ 
erty in the sense in which that term is used in the 
Constitution. The distinction is clearly marked 
and well established. In Union Bridge Co. v. 
United States, 204 U. S. 364, the court held that the 
Government had the constitutional authority to 
require the Bridge Company, at its own cost, to 
make certain changes and alterations in its bridge, 
which had been lawfully erected and was in constant 
use by the company. The court held that there 
was no taking or appropriation within the meaning 
of the Constitution. After viewing at great length 
Gibson v. United States, 166 U. S. 269; Scranton v. 
Wheeler, 179 U. S. 141; New Orleans Gas Light Co. 
v. Drainage Comm., 197 U. S. 453; C., B. & Q. 
R. R. Co. v. Drainage Com’rs., 200 U. S. 561; West 
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Chicago Street R. R . Co. v. Chicago , 201 U. S. 506, 
the court said, at 399: 

Do the principles announced in the above 
cases require us to hold, in the present case, 
that the making of the alterations of its bridge 
specified in the order of the Secretary of War 
will be a taking of the property of the Bridge 
Company for public use? We think not. 
Unless there be a taking, within the meaning 
of the Constitution, no obligation arises upon 
the United States to make compensation for 
the cost to be incurred in making such altera¬ 
tions. The damage that will accrue to 
the Bridge Company, as the result of 

COMPLIANCE WITH THE SECRETARY^ ORDER, 

must, in such case, be deemed incidental 

TO THE EXERCISE BY THE GOVERNMENT OF ITS 
POWER TO REGULATE COMMERCE AMONG THE 

States, which includes, as we have seen, the 
power to secure free navigation upon the 
waterways of the United States against un¬ 
reasonable obstructions. 

There is no claim by appellants, and there could 
be no claim, that the restriction upon their rights 
to contract, or the alleged franchise right to issue 
securities, are of such a character as will result in 
confiscation of their property in the sense that they 
will not be permitted to earn a fair return on the 
value of their property. 

It is self-evident that all regulations of interstate 
commerce and of interstate carriers necessarily result 
in restricting, to some extent, the liberty of action 
and the exercise of franchise rights of the carriers. 


This is true as to the regulation of rates, the regula¬ 
tion of hours of service of employees, the regulation 
of safety appliances, etc., and yet all such legisla¬ 
tion, devoid, as it is, of any provision for compensa¬ 
tion, has been held valid. 

In connection with appellants’ claim concerning 
the taking of property, they assert that the Belt Com¬ 
pany will suffer damage in the amount of $300,000 a 
year because of its inability to carry out the contract 
with the Pittsburgh Company. If this were true the 
statute would, nevertheless, be constitutional, as 
pointed out above. But let us examine this state¬ 
ment and see what real significance it has. The 
Pittsburgh Company owns all of the stock of the 
Belt Company. The Belt Company is indebted to 
the Pittsburgh Company for certain moneys which 
have been advanced to it from time to time. The 
interest charges on this money amount to some 
$300,000 a year. This is the $300,000 which the 
Belt Company would save if it were permitted to 
carry out the contract with the Pittsburgh Company. 
In other words, it would “save” the interest by 
satisfying the debt, this to be accomplished by turn¬ 
ing over its physical properties to the Pittsburgh 
Company. By the same line of reasoning, it could 
be concluded with equal truth, that if the contract 
is carried out, the Pittsburgh Company will lose 
$300,000 a year because, the debt having been 
satisfied, it will no longer receive interest charges. 
Of course, as a matter of fact, the two companies are 
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in effect one, and the alleged damage is simply a 
fiction. 

The Pittsburgh Company, as owner of the stock of 
the Belt Company, is paying to itself $800,000 as 
interest, which it might, if it chose, forego altogether, 
or pay to itself as dividends, without benefit or 
detriment to any one. 

THERE WAS NO LACK OF DUE PROCESS OF LAW. 

It is argued that appellants were deprived of 
property without a hearing and, therefore, without 
due process of law. There are several angles to this 
contention. 

First, it is said that the statute does not give a 
hearing as a matter of right. The statute expressly 
provides that the Commission may hold hearings and, 
therefore, can not be said to deny a hearing. Fur¬ 
thermore, appellants were in fact granted a hearing 
and permitted to introduce such evidence and make 
such argument as they deemed desirable. There¬ 
fore it is difficult to see how they can complain, in 
any event. 

In addition, due process would not require a hear¬ 
ing by the Commission. The action of the Commis¬ 
sion in this matter is not quasi-judicial but quasi-leg¬ 
islative, having to do only with the future. In Butt- 
field v. Stranahan , 192 U. S. 470, the court considered 
a statute which gave the Secretary of the Treasury 
authority to establish, through a Board of Tea In¬ 
spectors, standards to keep inferior tea from being 
imported into this country. Certain tea was denied 


admission, after examination by the general ap¬ 
praisers, because it did not meet the standards. 
The constitutionality of the exclusion was attacked 
on the ground that there was a denial of a hearing. 
The court answered the contention, as follows, 
page 497: 

It is urged that there was denial of due 
process of law in failing to accord plaintiff in 
error a hearing before the Board of Tea In¬ 
spectors and the Secretary of the Treasury in 
establishing the standard in question, and 
before the general appraisers upon the reex¬ 
amination of the tea. Waiving the point that 
the plaintiff in error does not appear to have 
asked for a hearing, and assuming that the 
statute did not confer such a right, we are 
of opinion that the statute was not objec¬ 
tionable for that reason. The provisions in 
respect to the fixing of standards and the 
examination of samples by government ex¬ 
perts was for the purpose of determining 
whether the conditions existed which conferred 
the right to import, and they therefore in no 
just sense concerned a taking of property. 
This latter question was intended by Con¬ 
gress to be finally settled, not by a judicial 
proceeding, but by the action of the agents 
of the government, upon whom power on the 
subject was conferred. 

See, also, Miller v. United States , 277 Fed. 95, 
where it was said, speaking of section 20a, page 98: 

* * * The investigation required of the 
Commission may be informal. Whatever they 
think necessary, and no more. 
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If the court, however, should be of opinion that 
the statute would be unconstitutional if construed 
as not providing for a hearing as a matter of right, 
and if the court should further think that appellants, 
who were in fact granted a hearing, can be heard to 
complain in this respect, the statute should be con¬ 
strued as providing for a hearing, in order to save 
its constitutionality. It is fundamental that a 
statute should be so construed as to uphold its 
validity. Knights Templar Indemnity Co. v. Jarman , 
187 U. S. 197. 

Section 20a, although it provides that the Com¬ 
mission may hold hearings, if it sees fit, and should 
be interpreted in the absence of controlling considera¬ 
tions to the contrary as vesting a discretion in the 
Commission, is nevertheless susceptible of a different 
construction. It was recognized by Congress that 
the Commission would be justified, in many cases, 
upon representations made in the applications of 
the carriers, and upon its own informal investiga¬ 
tions, in authorizing the proposed issue of securi¬ 
ties. In such cases it would of course be idle to 
hold formal hearings. It was the evident intention 
of Congress to provide for a hearing whenever there 
was an occasion for one. It might therefore be said 
that although the Commission may grant authority 
to issue securities without holding formal hearings, 
it may not refuse to grant such authority, and thus 
determine a question involving the rights of the 
carriers, contrary to their interests, without a 
hearing. As we have pointed out there is no neces- 



sity for such a construction of the statute, and our 
purpose in pointing out this possible construction 
is simply to show that the statute is constitutional 
under any conceivable view of the various questions 
which have been suggested. 

Appellants also say that the hearing which was 
granted them by the Commission was unfair. This 
claim is based on the fact that in its report the Com¬ 
mission referred to certain valuation estimates fur¬ 
nished to the Commission by its Bureau of Valuation. 
Appellants say they had no notice that these figures 
would be considered by the Commission and, there¬ 
fore, no opportunity for cross-examination or rebut¬ 
tal. It is very significant that appellants did not 
ask the Commission by a petition for rehearing, or 
otherwise, to afford it the opportunity of which it 
now claims to have been deprived. Neither do 
appellants ask the court in this proceeding to require 
the Commission to give it such an opportunity. 
The reason is plain. From a reading of the Com¬ 
mission's report it appears that the failure of the 
Commission to find the facts, which it is required 
by the statute to find before it could authorize the 
proposed issuance, was not the result of considera¬ 
tion of the estimates complained of, but was due 
to the failure of appellants to make a showing before 
the Commission which would support the necessary 
findings. 

It must be remembered that it is not necessary 
for the Commission to make any affirmative finding 
before it refuses to permit the issuance of securities; 
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on the contrary, there is a necessity for affirmative 
findings only when the authorization is granted. 
The burden is upon the carrier seeking authority to 
make a showing which would support such findings. 
This appellants did not do. From their own show¬ 
ing before the Commission, it appeared that the 
Pittsburgh Company proposed to capitalize its equity 
in the Belt Company for a larger amount than the book 
value of the properties of that company, giving due 
consideration to its liabilities and contingent liabili¬ 
ties which w r ere to be assumed by the Pittsburgh 
Company. (Rec. 42,43.) When the appellants failed 
to meet the burden which was upon them to make 
a record which would justify affirmative findings, 
and when, moreover, the showing which they did 
make indicated clearly that they were attempting 
to overcapitalize the Pittsburgh Company’s equity 
in the Belt Company’s properties, it seems clear that 
they can not be heard to say that the hearing which 
they obtained before the Commission was not a fair 
hearing. 

THE TICK WO CASE HAS NO APPLICATION. 

Counsel cites Yick 11 o v. Hopkins , 118 U. S. 356, 
and quotes from it at considerable length. We are 
not certain what application he claims that case 
has. But it does seem certain that the doctrine 
laid down in the Yick Wo Case has no bearing what¬ 
ever upon this case. That case reviewed action 
taken by the Board of Supervisors under certain 
ordinances of the City of San Francisco. These 
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ordinances made it unlawful for anyone to maintain 
a laundry in a frame building without the consent 
of the board. 

In the administration of the ordinance, the board 
refused to grant permission to 200 Chinamen to 
continue to operate their laundries, but granted the 
petition of all those who were not Chinese, with a 
single exception. In other words, the ordinance 
was administered not with a legal discretion but in 
open bad faith and in flagrant and in purposeful 
discrimination against Chinamen. The court stated, 
page 373: 

* * * The facts shown establish an ad¬ 
ministration directed so exclusively against a 
particular class of persons as to warrant and 
require the conclusion, that, whatever may 
have been the intent of the ordinances as 
adopted, they are applied by the public 
authorities charged with their administration, 
and thus representing the State itself, with a 
mind so unequal and oppressive as to amount 
to a practical denial by the State of that 
equal protection of the laws which is secured 
* * * by the broad and benign provisions 
of the Constitution of the United States. 
Though the law be fair on its face and impar¬ 
tial in appearance, yet, if it is applied and 
administered by public authority with an 
evil eye and an unequal hand, so as prac¬ 
tically to make unjust and illegal discrimina¬ 
tions between persons in similar circumstances, 
material to their rights, the denial of equal 
justice is still within the prohibition of the 
Constitution. 




Surely there can be no contention here that the 
Commission administered section 20a in bad faith or 
with “an evil eye and an unequal hand.” There is 
no plausible basis for any contention that the action 
of the Commission was in any sense arbitrary. At 
most, appellants can claim no more than that the 
record before the Commission would have warranted 
a finding different from the finding of the Commission. 
But, as we have stated before, the discretion in such 
matters is by law placed in the Commission, and its 
judgment is not subject to review. 

CONCLUSION. 

The courts will not set aside a statute as unconsti¬ 
tutional unless it clearly appears that it denies a sub¬ 
stantial right guaranteed by the Constitution. Every 
intendment is in favor of the constitutionality. Butt- 
field v. Stranahan , 192 U. S. 470. The reasons which 
lie behind this wise and deeply rooted doctrine apply 
with peculiar force in the case of a statute such as 
the one which is under review. When the railroads 
were turned back to their owners, after the period of 
Federal control, it became apparent that the system 
of public regulation of carriers, which had been in 
effect for many years, was inadequate to meet the 
requirements of new conditions. The problem which 
faced Congress was of the greatest importance. Hear¬ 
ings were held extending over a period of months; 
separate bills originated in the House and the Senate, 
and after prolonged conferences and much debate 
and amendment a law was passed, which in many 


important features, was a departure from all prior 
regulation. 

The new scheme of regulation did not attempt to 
accomplish its end by any one particular require¬ 
ment. It treated many phases of the railroad situa¬ 
tion and treated each in the light of the treatment 
given to the others. And, as a part of the scheme 
thus evolved and established, the Commission was 
given the power to regulate the security issues of 
railroad companies engaged in interstate commerce. 
Certainly legislation of this character, enacted after 
prolonged study, investigation and consideration, 
should not be disturbed in the absence of compelling 
reasons. 

We respectfully submit that the judgment of the 
court below should be affirmed. 

J. Carter Fort, 

Attorney for the Interstate Commerce Commission . 

P. J. Farrell, 

Of Counsel. 

November, 1923. 



APPENDIX A. 

(See page 41 for reference to this appendix.) 

Quotations from statements of Franklin K. Lane, 
William Z. Ripley and James C. Bonbright, con¬ 
cerning the e!Tect of the capitalization of railroad 
companies upon credit and service. 

Hon. Franklin K. Lane, at that time a member of 
the Interstate Commerce Commission and later 
Secretary of the Interior, said, in “ Railroad Capitali¬ 
zation and Federal Regulation / 1 published in the 
“ Review of Reviews/’ January, 1908, page 711: 

Upon no one phase of the general problem of 
railroad regulation is there greater unanimity 
among railroad officials to-day than as to the 
necessity for some method of controlling the 
stock and bond issues of interstate railroads. 
Be the cause whatever it may, no one can 
deny that railroad securities are not now 
regarded as favorably, either in the invest¬ 
ment markets of Europe or in those of this 
country, as they formerly were; and for this 
reason, if for no other, railroad financiers 
themselves have been seeking for a method 
by which greater certainty of value may be 
given to such securities. * * * 

It would superficially appear that this 
question is of chief interest to the banker, 
the capitalist, and the railroad promoter; but 
this is quite beside the fact. Those most 
interested in the proper financing of railroads 
are the farmers, the manufacturers, the work¬ 
ingmen, the merchants,—the general produc¬ 
ing and traveling public; for without the selling 
of stocks and bonds railroads in these days can 
neither be built nor be very extensively im¬ 
proved. * * * 999 miles of road out of 
every 1,000 which have been built in the last 
ten years in this country have been constructed 
with the money of the public, the proceeds 
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from the sale of securities. Therefore, if we 
are to have new railroads, more laterals, 
adequate equipment, and larger terminals, we 
must have a market for railroad securities. 

The curse of all this stock-jobbing, this 
overcapitalization, and consequent distrust, 
falls on the public,—the lumberman who 
wishes to extend his market but finds his 
effort balked by railroad incapacity, the 
jobber who can not make his market in a 
reasonable time, the contractor whose work 
must stop awaiting material, the landowner 
whose property remains undeveloped from 
lack of transportation facilities, the mechanic 
for whose labor railroad construction creates 
demand, and all the millions in one way or 
another dependent on the extension and im¬ 
provement of our railway system. 

Mr. William Z. Ripley, Professor of Economics at 
Harvard, and a widely known writer and authority 
on questions of railroad finance and railroad regula¬ 
tion, said in an article entitled “ Public Regulation 
of Railroad Issues” appearing in the American Eco¬ 
nomic Review of September, 1914 , page 541 : 

The strongest argument against overcapi¬ 
talization is that it tends to interfere with 
proper maintenance—with the making, that is 
to say, of needed improvements and the ren¬ 
dering of satisfactory service. This is frankly 
conceded nowadays by official spokesmen of 
the carriers themselves. Public interest in 
this regard merely confirms the dictates of 
business prudence, in the demand that a cor¬ 
poration should always hold itself in readi¬ 
ness to issue stocks or bonds advantageously 
in case of need. This it certainly can not do, 
except under prohibitive penalties, if its bonds 
stand at heavy discounts and its stocks are 
quoted at merely nominal figures. This point 
can not be too strongly emphasized. It is not 
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primarily that the public suffers, as a result of 
overcapitalization, because a railroad is un¬ 
able to pay a return on all its outstanding se¬ 
curities without raising rates; but that interest 
and dividends may for a while be paid by the 
diversion of earnings which ought properly to 
be spent on maintenance and improvements. 
However the matter be viewed, it is the effect 
of overcapitalization upon maintenance, de¬ 
velopment and adequate service, and not its 
effect upon the level of charges, which should 
occupy the forefront of the argument. 

See, also, “Railroad Capitalization’’ by James C. 
Bonbright, where the w’hole subject is exhaustively 
treated. At pages 43, 44, it is said: 

The discussion in this chapter, it is hoped, 
will serve to show how unwarranted is the 
assertion, until recently made by most railway 
officials, that the capitalization of railway 
companies is not a public concern. And yet, 
it is equally clear that the influence of the 
amount of outstanding securities is by no 
means as direct as is frequently assumed by 
railway critics. The medium of this influence 
is credit. Credit forms the connecting link 
between capitalization on the one hand, and 
rates and service on the other. It is the 
failure to appreciate the indirect nature of 
this connection that has been responsible for 
the conflicting views on the subject. That 
improper capitalization is injurious to cor¬ 
porate credit would be denied by no one; on 
the other hand, that poor credit is prejudicial 
to the interests of the public is recognized by 
all. The conclusion that capitalization must 
therefore be a matter of public concern would 
seem to follow as a matter of course. Yet for 
years it has been vigorously denied by railway 
spokesmen. In almost the same breath they 
have asserted the need for higher rates in order 




to support railway credit, while denying the 
need for sound capitalization to further the 
same object. 

And at pages 61, 62: 

Overcapitalization tends to weaken the 
credit of a railway corporation by creating 
excessive interest and dividend charges. But 
the amount of these charges is not in direct 
proportion to the nominal capitalization. 
Much depends on the nature of the securities. 
Bonds carry a fixed rate of interest; they 
therefore impose a burden of charges that can 
not be lightened in times of adversity. Pre¬ 
ferred stocks also carry a fixed rate, but the 
dividends may be reduced or completely 
passed if they are not earned. Nevertheless, 
the necessity of passing the preferred dividends 
reacts unfavorably on the credit of the com¬ 
pany; it should therefore be avoided, if pos¬ 
sible, by keeping the amount of preferred 
stock within safe limits. Common stock has 
no fixed rate of dividends; and this fact has 
led some financiers to assert that the amount 
of the issue is a matter of indifference. But 
we can not accept this view. It fails to 
take account of the fact that even on common 
stock the dividends are not perfectly flexible. 
Although in theory they are supposed to be 
determined by actual earnings, in practice 
they are apt to be held at the expected rate. 
This rate becomes a quasi fixed charge, and 
failure to pay it reacts on the corporate credit 
in the same way as would the passing of a 
preferred dividend. Even more harmful than 
th e failure to pay an expected dividend is its 
actual payment out of capital when it has not 
been earned. Yet an overcapitalized com¬ 
pany is under pressure to do this very thing 
rather than to admit that it can not pay its 
dividends. 



APPENDIX B. 

(See page 55 for reference to this appendix.) 


Reference to certain sections of the Interstate Com¬ 
merce Act where “Public interest” or similar words 
appear. 

In section 1 (15) (6) the Commission is given power, 
in an emergency, to make such just and reasonable 
directions with respect to car service 

as in its opinion will best promote the service 
in the interest of the public and the commerce 
of the people, * * *. (Italics ours.) 

In section 1 (15) (c) the Commission is given power, 
in an emergency, to require such joint or common 
use of terminals, 

as in its opinion will best meet the emergency 
and serve the public interest , * * *. 
(Italics ours.) 

In section 1 (16) the Commission is authorized, 
when it is of opinion that a railroad company for 
any reason is unable to transport the traffic offered 
to it so as to properly serve the public, to make 
such just and reasonable directions with respect 
to the handling, routing, and movement of the 
traffic, 

as in the opinion of the Commission will best 
promote the service in the interest of the public 
and the commerce of the people, * * *. 
(Italics ours.) 

Section 1 (18) provides that no railroad shall 
extend its line or construct a new line, etc., unless 
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it shall first obtain from the Commission a certificate 
that the 

present or future public convenience and 
necessity require or will require the construc¬ 
tion. * * * (Italics ours.) 

of such railroad. This paragraph makes similar 
provisions with respect to the abandonment of a 
railroad line. 

Section 1 (20) provides that in issuing a certificate 
in connection with the extension or abandonment 
of a railroad line, the Commission may attach 

such terms and conditions as in its judgment 
the public convenience and necessity may 
require. (Italics ours.) 

In section 1 (21) there is a similar standard of 
public convenience and necessity, in connection with 
the Commission’s power to authorize and require a 
carrier to provide itself with safe and adequate 
facilities. 

Section 3 (4) gives the Commission authority to 
require the joint use of terminals by railroad com¬ 
panies, if the Commission finds, among other things, 
that such joint use is 

in the public interest. 

Section 5 (1) provides that the Commission may 
authorize the pooling of traffic or earnings if it finds, 
among other things, that this 

will be in the interest of better service to the 
public , * * *. (Italics ours.) 

Section 5 (2) provides that the Commission may 
authorize, under just and reasonable terms, the 
acquisition of control by one carrier of another 
carrier, in any manner not involving the consolida- 




tion of the carriers into a single system, if the Com¬ 
mission finds that such control 

will be in the public interest. 

In section 5 (6) (c) it is provided that the Commis¬ 
sion may authorize the consolidation of railroads if 

the Commission finds that the public interest 
will be promoted by the consolidation, * * *. 
(Italics ours.) 

In section 5 (9) in connection with consolidation of 
telephone companies, it is provided that if the Com¬ 
mission find that such consolidation 

will be of advantage to the persons to whom 
service is to be rendered and in the public . 
interest , * * * (Italics ours.) 

any act of Congress making the proposed transaction 
unlawful, shall not apply. 

Section 5 (11), being part of the Panama Canal 
Act, the validity of which was upheld in the Lehigh 
Valley Case, 234 Fed. supra , it is provided that the 
Commission may extend the time during which a 
railroad company may own a competing water carrier 
if it finds, among other things, that the 

service by water * * * is being operated 
in the interest of the public , * * *. (Italics 
ours.) 

In section 6 (13) (a), the Commission is given au¬ 
thority to require physical connection to be estab¬ 
lished between rail carriers and docks, at which inter¬ 
change of passengers or property is to be made and 
in this connection it is provided that the construction 
required shall be subject to the same restrictions as 
to findings of 

public convenience and necessity 
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as is the constniction of new lines covered by section 
1 of the Act. 

Section 15 (3) provides that the Commission may 
with certain qualifications, establish through routes’ 

whenever- deemed by it to be necessary or 
desirable in the public interest. (Italics ours.) 

It should be remembered that the court referred 
with approval to this provision in the New England 
Divisions Case, 261 U. S. 184. 

Section 15 (4) has to do with the establishment of 
temporary through routes by the Commission, and in 
this connection, refers 

to the public interest 

in the same manner that it is referred to in section 
15 (3). 

Section 15 (6) provides that, in fixing divisions of 

joint rates, the Commission shall consider, among 
other things, 

the importance to the public of the transporta¬ 
tion services of such carriers, * * * (Ital¬ 
ics ours.) 

This was also referred to with approval by the 

court in the New England Divisions Case, 261 U. S. 
supra. 

Section 15a (3) provides that the Commission, in 
determining what percentage of the aggregate value 
of the carrier’s property, shall constitute a fair 
return, shall give consideration, among other things, 

to the transportation needs of the country 
and the necessity of enlarging * * * facil¬ 
ities in order to provide the people of the United 
Stotts with adequate transportation: * * * 

(Italics ours.) 

68333—23-6 
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Section 15a (10) provides that the Commission 
shall use the general railroad contingent fund, to be 
administered by it 

in furtherance of the public interest in railway 
transportation * * *. (Italics ours.) 

Section 15a (12) provides that the Commission 
may make loans to railroad companies from the 
general contingent fund if the proposed loan is, 
among other things, necessary to enable the carrier 

properly to meet the transportation needs of 
the public, * * *. 

Section 15a (14) provides that, before the Com¬ 
mission leases to a carrier, equipment, purchased 
with the contingent fund, the Commission must find, 
among other things, that the lease is necessary to 
enable the carrier 

properly to meet the transportation needs of 
the public, * * *. 

In section 20a (2), which deals with the issuance 
of securities and is the section in which we are in¬ 
terested in this case, the Commission is to permit 
such issuance only if it finds, among other things, 
that it is 

compatible with the public interest , * * *. 

(Italics ours.) 

Section 20a (12) provides that it shall be unlawful 
for any person to hold the position of officer or director 
of more than one carrier, unless such holding shall 
have been authorized by order of the Commission, 
upon due showing, 

that neither public nor private interests will be 
adversely affected thereby. (Italics ours.) 
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In the Court of Appeals of the District of 

Columbia. 


The Pittsburgh & West Virginia 
Railway Company and West Side 
Belt Railroad Company, appellants, 

v. 

Interstate Commerce Commission and 
Harry M. Daugherty, Attorney Gen¬ 
eral of the United States, appellees. 


No. 3986. 


APPEAL FROM THE SUPREME COURT OF THE 

OF COLUMBIA. 


DISTRICT 


BRIEF ON BEHALF OF THE ATTORNEY GENERAL. 


I. 

STATEMENT. 

On November 26,1920, complainants filed with the 
Interstate Commerce Commission two applications. 
One is known as Finance Docket No. 1107, which 
sought a certificate of public convenience and neces¬ 
sity by The Pittsburgh & West Virginia Railway 
Company of the property of West Side Belt Railroad 
Company, common carriers by railroad operating 
in the State of Pennsylvania. The other is known as 






Finance Docket No. 1108 , which sought authority of 
the Commission to issue capital stock on the part of 
the Pittsburgh Company and to assume the obliga¬ 
tions of the Belt, as contemplated by an agreement 
entered into between the parties on September 1, 
1920. (Tr. 5.) 

The substance of the agreement is that instead of 
the Pittsburgh Company now owning the entire 
capital stock of the Belt, amounting to $1,080,000, 
and carrying an indebtedness of the Belt for over 
$6,000,000, for which the Pittsburgh Company holds 
the interest-bearing notes of the Belt, the Pittsburgh 
Company will purchase outright the property of the 
Belt and make payment therefor by the issuance and 
delivery of $7,400,000 par value of its stock, the 
same to be taken back by the Pittsburgh Company 
in liquidation of the notes and exchange of the exist¬ 
ing stock of the Belt, which will then be dissolved. 
In short, the Belt property was to go over to the 
Pittsburgh Company; stock of the latter in an equal 
amount at par to the value of the Belt property was 
to be held by the Pittsburgh Company in payment for 
the property of the Belt. It is alleged that the laws 
of Pennsylvania, the charters of the respective com¬ 
panies, and a certificate of the Public Service Com¬ 
mission of Pennsylvania authorize the transaction. 

In Finance Docket No. 1107 (67 I. C. C. 786) the 
application was made under paragraph (18), Section 1, 
of the Interstate Commerce Act. The case was sub¬ 
mitted May 11 and decided June 21, 1921. (Tr. 29.) 
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On the authority of cases cited, the Commission, in 
dismissing the application, found (Tr. 30)— 

that the application concerns the acquisition 
and operation of a line of railroad which was 
in operation in interstate commerce prior to 
the effective date of said paragraph (18). 

The Commission further stated that in its opinion 
the proposals did not fall within the prohibition of 
that paragraph. (Tr. 30.) 

In Finance Docket No. 1108 (70 I. C. C. 682) the 
case was submitted November 2 and decided De¬ 
cember 10, 1921. The application was denied on the 
ground that the issuance of the capital stock and 
the assumption of the obligations were not for a 
lawful object, since the applicant had not obtained 
authority for the acquisition under Section 5. 

On January 17, 1922, the Pittsburgh Company 
filed another application known as Finance Docket 
No. 2186, which sought approval of the proposed 
acquisition and assumption under Section 5. (Tr. 
5.) Simultaneously it sought and obtained a reopen¬ 
ing of Finance Docket No. 1108 which was consoli¬ 
dated with No. 2186. (Tr. 5.) The case was again 
submitted March 13 and decided February 6, 1923, 
with a full report. Both applications were denied 
and, with a full adjudication of their applications 
adversely to them, the applicants were finally out of 
the Commission. 
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II. 

THE STATUTES. 

Paragraph (18), Section 1 of the Interstate Com¬ 
merce Act, tinder which the application in No. 1107 
was made, is as follows (41 Stat. 477): 

(18) After ninety days after this paragraph 
takes effect no carrier by railroad subject to 
this Act shall undertake the extension of its 
line of railroad, or the construction of a new 
line of railroad, or shall acquire or operate any 
line of railroad, or extension thereof, or shall 
engage in transportation under this Act over 
or bv means of such additional or extended 
line of railroad, unless and until there shall 
first have been obtained from the Commission 
a certificate that the present or future public 
convenience and necessity require or will re¬ 
quire the construction, or operation, or con¬ 
struction and operation, of such additional or 
extended line of railroad, and no carrier by 
railroad subject to this Act shall abandon all 
or any portion of a line of railroad, or the 
operation thereof, unless and until there shall 
first have been obtained from the Commission 
a certificate that the present or future public 
convenience and necessity permit of such 
abandonment. 

Section 20-a of the Interstate Commerce Act, 
under which the application in No. 1108 was made, 
is as follows (41 Stat. 494): 

(1) That as used in this section the term 
“carrier” means a common carrier by rail- 
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road (except a street, suburban, or interurban 
electric railway which is not operated as a 
part of a general steam railroad system of 
transportation) which is subject to this Act, 
or any corporation organized for the purpose 
of engaging in transportation by railroad 
subject to this Act. 

(2) From and after one hundred and twenty 
days after this section takes effect it shall be 
unlawful for any carrier to issue any share of 
capital stock or any bond or other evidence of 
interest in or indebtedness of the carrier (here¬ 
inafter in this section collectively termed “ se¬ 
curities”) or to assume any obligation or 
liability as lessor, lessee, guarantor, indorser, 
surety, or otherwise, in respect of the se¬ 
curities of any other person, natural or arti¬ 
ficial, even though permitted by the authority 
creating the carrier corporation, unless and 
until, and then only to the extent that, upon 
application by the carrier, and after investiga¬ 
tion by the Commission of the purposes and 
uses of the proposed issue and the proceeds 
thereof, or of the proposed assumption of ob¬ 
ligation or liability in respect of the securities 
of any other person, natural or artificial, the 
Commission by order authorizes such issue or 
assumption. The Commission shall make such 
order only if it finds that such issue or assump¬ 
tion (a) is for some lawful object within its 
corporate purposes and compatible with the 
public interest, which is necessary or appro¬ 
priate for or consistent with the proper per¬ 
formance by the carrier of service to the public 
as a common carrier, and which will not im- 
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pair its ability to perform that service, and (b) 
is reasonably necessary and appropriate for 
such purpose. 

(3) The Commission shall have power by its 
order to grant or deny the application as 
made, or to grant it in part and deny it in 
part, or to grant it with such modifications and 
upon such terms and conditions as the Com¬ 
mission may deem necessary or appropriate 
in the premises, and may from time to time, 
for good cause shown, make such supplemental 
orders in the premises as it may deem neces¬ 
sary or appropriate, and may by any such sup¬ 
plemental order modify the provisions of any 
previous order as to the particular purposes, 
uses, and extent to which, or the conditions 
under which, any securities so theretofore au¬ 
thorized or the proceeds thereof may be ap¬ 
plied, subject always to the requirements of 
the foregoing paragraph (2). 

* * • * * * 

(7) The jurisdiction conferred upon the 
Commission by this section shall be exclusive 
and plenary, and a carrier may issue securities 
and assume obligations or liabilities in accord¬ 
ance w T ith the provisions of this section without 
securing approval other than as specified 
herein. 

***** 

(11) Any security issued or any obligation 
or liability assumed by a carrier, for which 
under the provisions of this section the 
authorization of the Commission is required, 
shall be void #it issued or assumed without 
such authorization therefor having first been 
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obtained or if issued or assumed contrary to 
any term or condition of such order of authori¬ 
zation as modified by any order supplemental 
thereto entered prior to such issuance or 
assumption; * * *. 

Paragraph (2), Section 5 of the Interstate Com¬ 
merce Act, under which the application in No. 2186 
was made, is as follows, viz (41 Stat. 481): 

(2) \\ henever the Commission is of opinion, 
after hearing, upon application of any carrier 
or carriers engaged in the transportation of 
passengers or property subject to this Act, 
that the acquisition, to the extent indicated 
by the Commission, by one of such carriers 
of the control of any other such carrier or 
carriers, either under a lease or by the purchase 
of stock or in any other manner not involving 
the consolidation of such carriers into a single 
system for ownership and operation, will be 
in the public interest, the Commission shall 
have authority by order to approve and 
authorize such acquisition, under such rules 
and regulations and for such consideration 
and on such terms and conditions as shall be 
found by the Commission to be just and rea¬ 
sonable in the premises. 

III. 

ARGUMENT. 

The appellants as applicants before the Commission 
invoked the power and authority of that body under 
the same paragraphs of the statute which they now 
assail. 





After so invoking the jurisdiction and authority of 
the Commission, and after drawing from the Commis¬ 
sion three elaborate and complete adverse reports, 
with a denial and dismissal of the applications and 
proceedings, the appellants then filed the bill and 
took the position that the appellants, their counsel, 
the Commission, and every one connected with the 
proceedings before that body had simply spent their 
entire time and effort in beating the air. They now 
charge that Section 20-a is unconstitutional, as the 
phrase “compatible with the public interest’’ is too 
vague and indefinite to afford any reasonable stand¬ 
ard governing the propriety of the issuance of securi¬ 
ties, and the section is void because it is not a regula¬ 
tion of commerce but an attempt to regulate the cor¬ 
porate affairs of corporations created by the states. 
The prayer for relief is that the appellees may be 
enjoined from enforcing the provisions and penalties 
of the statute if and when the appellants undertake 
to carry out their agreement. 

Passing the innumerable details involved in the 
several hearings and reports, suffice it to say the 
record is conclusive that the appellants received the 
utmost consideration at the hands of the Commission. 

The court will not permit appellants to invoke the 
power and authority of the Commission under the 
statute in such a way and, after losing their case, 
and in order to escape the consequences, go into 
court and assail the validity of the statute and the 
power and authority of the Commission which they 
invoked thereunder. 


In Volume 4, Encyclopedia of Reports of the 
Supreme Court of the United States, 77, it is stated: 

And where a litigant in a State court 
avails himself of a right or power conferred 
by a State law, and joins in a trial or other 
proceeding in which he relies upon the statute 
as a valid act, he hereby waives all objections 
to its validity and estops himself from object¬ 
ing to it as unconstitutional. 

Numerous cases are cited in support of the text. 

In Grand Rapids & Indiana Ry. Co. v. Osborn, 
193 U. S. 17, 29, the Supreme Court said: 

Having voluntarily accepted the privileges 
and benefits of the incorporation law of 
Michigan, the company was bound by the 
provisions of existing laws regulating rates 
of fares upon railroads, and it is estopped 
from repudiating the burdens attached by 
the statute to the privilege of becoming an 
incorporated body. Daniels v. Tearney, 102 
U. S. 415, and cases cited. That a railroad 
corporation may contract with a municipality 
or with a State to operate a railway at agreed 
rates of fare is unquestionable. And where 
the provisions of an accepted statute respect¬ 
ing rates to be charged for transportation 
are plain and unambiguous, and do not 
contravene public policy or positive rules of 
law, it is clear that a railroad company can 
not avail of privileges which have been pro¬ 
cured upon stipulated conditions and re¬ 
pudiate performance of the latter at will. 



In Railway Company v. McCarthy (96 U. S. 258, 
267, 268), in delivering the opinion, Mr. Justice 
Swayne said: 

The question made by the company upon 
the Sunday law of West Virginia does not, in 
our view, arise in this case. We have already 
shown that the defendant proved upon the 
trial that it w r as impossible to forward the 
cattle on Sunday for want of cars. And it is 
fairly to be presumed that no other reason was 
given for the refusal at that time. It does not 
appear that anything was then said as to the 
illegality of such a shipment on the Sabbath. 
This point was an afterthought, suggested by the 
pressure and exigencies of the case. 

Where a party gives a reason for his conduct 
and decision touching anything involved in a 
controversy, he can not, after litigation has 
begun, change his ground and put his conduct 
upon another and a different consideration. 
He is not permitted thus to mend his hold . 
He is estopped from doing it by a settled principle 
of law. (Gold v. Banks, 8 Wend. (N. Y.) 562; 
Holbrook v. White , 24 id. 169; Everett v. 
Saltus, 15 id. 474; 11 right v. Reed , 3 Dumf. & 
E. 554; Duffy v. O'Donovan, 46 N. Y. 233; 
Winter v. Coit, 7 id. 288.) 

In Robb v. 1 os , 155 U. S. 13, 40, the Supreme 
Court said : 

We do not deem it necessary to review the 
numerous cases, involving questions of elec¬ 
tion of remedy and ratification, cited on 
behalf of the respective parties, but shall 
content ourselves with referring to two or 
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three which satisfactorily illustrate the prin- 
cipies upon which we proceed. 

Thompson v. Howard, 31 Michigan, 309, 312 
was a case where a father who had brought 
an action of assumpsit for a minor son’s 
wages, and, after the jury disagreed, had dis¬ 
continued the suit, and brought an action for 
the unlawful enticing away and harboring the 
son. The Supreme Court said: 

“ A man may not take contradictory posi¬ 
tions; and where he has a right to choose one 
of two modes of redress, and the two are so 
inconsistent that the assertion of one involves 
the negation or repudiation of the other, his 
deliberate and settled choice of one, with 
knowledge, or the means of knowledge of such 
facts as would authorize a resort to each, will 
preclude him thereafter from going back and 
electing again * * *. (The plaintiff’s) pro¬ 
ceeding necessarily implied that the defend¬ 
ant had the young man’s services during the 
time with plaintiff’s assent, and this was 
absolutely repugnant to the foundation of 
is suit, which is, that the young man was 
drawn away and into defendant’s service 
against the plaint iff’s assent.” 

, In Davis v - Wakeke, 156 U. S. 680, 690, the Supreme 
Court cited with approval Railroad Company v. Mc¬ 
Carthy, 96 U. S. 258, 267. 

In Canton Roll & Machine Co. v. Rolling Mill Co. 
(155 Fed. Rep. 321, 341), the court said: 

Finally, the Morgantown Tin Plate Com¬ 
pany was adjudged bankrupt. By election of 
creditors Corbin was elected trustee. He 
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thereby became clothed by the bankrupt law 
with full and plenary power, as the legal rep¬ 
resentative of these creditors here, to institute 
suits to recover the bankrupt’s property, to 
set aside its fraudulent conveyances, to inter¬ 
vene in pending suits instituted by others for 
such purposes, and to contest claims asserted 
against such bankrupt’s estate. In discharge 
of his duties, and without protest, so far as 
shown, from any of these creditors whose legal 
representative he was, he did intervene in the 
suits pending in the State courts, filed his 
sworn answers, wherein he repudiated all 
effort to impeach the sale of these bonds, 
denied all fraud charged, and set forth the 
details under which it was made. The allega¬ 
tions of his answers in this respect have here¬ 
inbefore been set out. He is clearly estopped 
by this action on his part from now, in this 
suit, changing front and from assailing this 
transaction. As well said by Mr. Bigelow in 
his work on Estoppel (3d ed.), c. 24, p. 601: 

“If parties in court were permitted to 
assume inconsistent positions in the trial of 
their causes, the usefulness of courts of justice 
would in most cases be paralyzed, the coercive 
process of the law, available only between 
those who consented to its exercise, could be 
set at naught by all. But the rights of all 
men, honest and dishonest, are in the keeping 
of the courts, and consistency of proceeding 
is therefore required of all those who come or 
are brought before them,” citing Railway Co. 
v. McCarthy (96 U. S. 258). 



13 


In Bigelow on Estoppel (6th Ed. 1913) it is said 
(732): 

A party can not either in the course of litiga¬ 
tion or in dealings in pais occupy inconsistent 
positions. Upon that rule election is founded; 

a man shall not be allowed/’ in the language 
of the Scotch law, “to approbate and repro¬ 
bate. And where a man has an election 
between several inconsistent courses of action, 
he will be confined to that which he first 
adopts; the election, if made with knowledge 
of the facts, is in itself binding—it can not be 
withdrawn without due consent; it can not be 
be withdrawn though it has not been acted 
upon by another by any change of position. 

See also Iron Gate Bank v. Brady , 184 U S 
665, 668. 

In Electric Company v. Dow , 166 U. S. 489, 492, the 
plaintiff availed itself of the power conferred by the 
statute and joined in the trial for the assessment of 
damages; it was held that the company was pre¬ 
cluded from denying the validity of that provision 
prescribing that 50 per cent shall be added to the 
amount of the verdict, as the company was at liberty 
to exercise the privilege of invoking the statute or not. 
In delivering the opinion the Supreme Court said : 

The plaintiff in error accepted the powers 
and rights conferred by the act of 1868, and 
joined in the proceedings for the assessment of 
damages. It must, therefore, be deemed to 
have agreed that the damages should be 
assessed in the manner provided for in the act. 




Moreover, there is no allegation in the bill of com¬ 
plaint that any grand jury is in session and about to 
indict the complainants or any of their officers or 
agents; or that any grand jury is about to be con¬ 
vened; or that any subpoenas have been issued for 
witnesses; or that the Commission or the Attorney 
General has commenced or threatened any proceed¬ 
ing or suit of any kind against the complainants or 
any of their officers or agents. All that is claimed 
is that the defendants are charged with the enforce¬ 
ment of the Act to Regulate Commerce, and it is 
their purpose, intent, and threat to enforce the law 
which will involve the complainants, if they cam' 
out their agreement, in numerous suits. Some act 
or threat must be specifically alleged. It is not 
sufficient generally to charge that the Attorney 
General is charged with the enforcement of the law 
and that if the statute is not declared unconstitu¬ 
tional the Attorney General may attempt to en¬ 
force it. 

Orderly procedure requires an allegation of some 
specific act on the part of the Attorney General be¬ 
fore any injuction will lie. If the stocks and bonds 
are issued without the authority of the Commission 
they are of no value and worthless. Without the 
certificate of the Commission, whether the Attornev 
General acts or not, they are of no value. Therefore, 
the Attorney General is not a proper party to this 
proceeding as he may not be enjoined because he may 
enforce the law. 
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IV. 

CONCLUSION. 

The judgment should be affirmed; or if reversed, 
it should be with directions that the Attorney General 
should be dismissed from the suit. 

Blackburn Esterline, 
Assistant to the Solicitor General. 
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